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EXECUTIVE DIRECTIONS 


The Aftermath of Dues 


ach year between October | and 

October 15 The Florida Bar re- 

ceives dozens and dozens of tele- 

phone calls, and they all start out 
the same: “This can’t be true, I paid my 
dues. There must be a mistake. What are 
you people doing to me?” 

October | is when certified letters are sent 
to members of The Florida Bar who have 
failed to pay their dues for the current fis- 
cal year. Rule 1-7.3 provides “that on or 
before July 1 of each year every active mem- 
ber of The Florida Bar shall pay annual 
dues to The Florida Bar in the amount set 
by the budget. Payment of annual dues must 
be postmarked no later than August 15. 
Dues postmarked after August 15 shall be 
accompanied by a late charge of $25. The 
executive director shall send written notice 
by registered or certified mail to the last 
official Bar address of each member whose 
dues have not been paid by August 15. 
Upon failure to pay dues and any late 
charges by September 30, the member shall 
be a delinquent member.” 

This provision causes some members to 
become quite irritated and perplexed at this 
time of the year when they receive a certi- 
fied letter informing them they have become 
a delinquent member. It is particularly up- 
setting to them when they read Rule 1-3.6 
which provides that “any person now or here- 
after licensed to practice law in Florida who 
fails to pay dues as provided herein shall 
be deemed a delinquent member. While oc- 
cupying the status of a delinquent member, 
no person shall engage in the practice of 
law nor be entitled to any privileges and 
benefits accorded to active members of The 
Florida Bar in good standing.” Therefore, 
at the point in time that persons receive the 
letter, they must cease practicing law until 
the matter is taken care of. 

You can imagine the many varieties of 
excuses we receive over the telephone. These 
are just a few we received this year: 

1.My mail carrier has been ill; therefore, 


by John F. Harkness, Jr. 


mail has been disruptive and I didn’t re- 
ceive any of my bills. 

2.My mother was ill and she lost my bill. 

3.Our firm was dissolved over a dispute 
and my bills never got paid. 

4.My wife forgot to pay it. 

5.My former secretary forgot to pay it. 

6.My former bookkeeper forgot to pay 
it. 

7.My former wife forgot to pay it. 

8.1 had a baby and forgot to pay it. 

9.1 was going to quit practicing law but 
have changed my mind and now need to 
pay my dues. 

10.My bookkeeper, secretary, wife lost it. 

11.My check got stuck under the floor 
mat of my car. 

12.1 was at a convention and matters were 
delayed. 

13.1 sent it to my bookkeeper two times 
before and finally had to go down there 
with a whip over his head to have it paid. 

14. You don’t mean I have to tell my boss 
I can’t take depositions, it actually was his 


fault the dues weren't paid. 

15.1 didn’t have the money so my dad 
paid my dues. He goofed up and his check 
bounced. 

16.The check for the Bar and the state- 
ment of annual dues found its way into the 
stack on my desk rather than the mail. 

17.1 just found the envelope with the 
check in my briefcase. Obviously, I forgot 
to mail it. 

18. My secretary marked it paid but evi- 
dently it wasn’t. 

19.1 was out of the country all during 
the summer. 

20.1 have no secretary. 

21.1 have been out of the office for the 
last three months closing an estate. (He won- 
dered about his clients.) 

These reasons were repeated over and 
over during the last few weeks. In most 
cases, however, the problem was the mem- 
ber moved and did not notify the Bar of 
his new address. Rule 1-3.3 requires each 
member of The Florida Bar to designate 
an official Bar mailing address and busi- 
ness telephone number. It also states that 
each member shall promptly notify The Flor- 
ida Bar of any changes in any of that infor- 
mation. Only through current Bar informa- 
tion can the Bar send your dues statements 
as well as the News and Journal and any 
other mailings from the Bar. 

We try to give members every opportu- 
nity we can to pay their Bar dues. Dues are 
sent out on or before July | through regu- 
lar mail. Since they are due August 15, we 
then send another certified letter to the last 
official address. If we do not receive any 
response to that letter by September 30, a 
second certified letter is sent out declaring 
the member to be delinquent. We try not 
to be hard-nosed about it, but we are lim- 
ited by the rule in what we can do. The 
dues are always due July | of each year, 
and we do have some members who call 
when they don’t receive their first statements. 

(Continued on page 7) 


THE FLORIDA BAR JOURNAL/DECEMBER 1988 5 


: 


accounted for 
ALL the heirs : p 


We Specialize in 
Locating Heirs 
to Estates 


We are pleased to discuss 
any heirship problem 
complimentary brochure without obligation. 

and genealogical chart. Please call collect. 
Florida Lic. No. A8600260 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 
1111 Lincoln Road, 8th Fir., Miami Beach, Florida 33139, (305) 529-3950 
Offices and Correspondents in the United States and throughout the world 
Over 40 years of service to 
ATTORNEYS ADMINISTRATORS GUARDIANS - EXECUTORS TRUSTEES - BANKS 


6 THE FLORIDA BAR JOURNAL/DECEMBER 1988 


| 
| 
| 
| 
i Detectives. 
We are Genealogists, not | 
| The Altshuler Ghart 
= 
; 
= 
=I 
1 
| 
Mal’ | 
j 


Change Disciplinary System 
I read Judge Lehan’s article in The Flor- 
ida Bar Journal with great interest (Oct. 
1988). It was very well written and thought 
out. I agree completely with his contention 
that lawyers must maintain their independ- 
ent status, so as to best serve the public. It 
is clear that it would be counterproductive 
for the profession to be hamstrung by a regu- 
latory agency that doesn’t understand the 
practice of law. 

Nevertheless, I think that the forces of 
history are working against the maintenance 
of the current system in its present form. 
This appears clear from the recent federal 
district court decision concerning the inte- 
gration rule of the Wisconsin Bar Associa- 
tion. In addition, I feel that the present bar 
disciplinary system is in need of change. Cur- 
rently, the way the Bar disciplines attorneys, 
it takes on the role of judge, jury and exe- 
cutioner. This brings into question whether 
the system, as it is presently set up, violates 
the constitutional rights of attorneys, and 
those who file grievances against them. . . . 

I have a plan for revision that I think 
would solve many of the problems. I feel 
that all lawyers have a duty to police their 
own profession, and the task of policing the 
profession should not be placed solely on 
the shoulders of those who volunteer. 

First, I would require that the accused 
lawyer have the right to trial by a jury of 
his peers. Every lawyer should be required 
to serve on “jury” duty, for this purpose, 
on a random basis, selected by computer 

Second, I would set up an office of disci- 
plinary counsel, similar to that of a state 
attorney, except that this person would be 


elected by the lawyers in his district. Each 
district would cover essentially the same area 
as the current appellate districts. His serv- 
ice would be superior to that under the 
present system because, by virtue of his elec- 
tion, he would be somewhat independent 
of the powers that be, at the bar associa- 
tion. ... 

Third, I would continue the present sys- 
tem of referees, but I would require that 
all referees be retired judges, rather than 
using judges who are currently on the bench. 
This would, I think, insure the judge’s in- 
dependence from the pressures of prac- 

Fourth, I think, that in light of the fa- 
miliarity with the law that lawyers have, we 
could probably relax the rules of evidence 
somewhat, such as we have done in the work- 
ers’ compensation system. However, we 
shauld basically retain the rules of evidence 
as they exist for criminal and civil trials, 
so that prejudicial, hearsay and other im- 
proper evidence be properly excluded. 

I think that with certain changes, as out- 
lined above, the system of lawyer self- 
regulation can and should be retained. The 
most important point to make is that we, 
as attorneys, must affirmatively enact these 
changes or we will soon be faced with more 
drastic and detrimental reforms that are im- 
posed on us from the outside. 

AVERY B. GOODMAN 
Clearwater 


Adversary System Abused 
President Liles is correct that the decline 
of “professionalism” is one of the main rea- 
sons the public has lost respect for the Bar. 
His message, that the primary goal of law- 


yers should be the considerate and just reso- 
lution of conflicts, and not winning at all 
costs, is overdue. I’d like to suggest some 
ways the Bar and the courts can help. 

First, attorney fees and costs should be 
discretionary in all cases. The parties’ mo- 
tives, and their relative resources, should be 
allowable criteria for the award. Presently, 
there is no sanction against a wealthy client 
“wearing down” a poorer opponent, and this 
supports the criticism that lawyers are a tool 
of the rich. 

Second, judges should use this discretion 
and their power to control discovery more 
actively to encourage professionalism. Spe- 
cial consideration should be given when the 
resources of the parties are greatly diverse. 

Third, this discretion should be regulated 
on.a “harmless error” or a “fundamental 


Tights” basis, just as it is in criminal cases. 


Fourth, affirmative language should be 
put in the Bar Rules requiring lawyers to 
consider the effects of their actions on the 
public and the environment. Justice Terrell’s 
statement that “responsibility to the public 
rises above .. . responsibility to (one’s) cli- 
ent,” is at odds with the traditional premise 
of an adversary system. 

Lawyers have abused the adversary sys- 
tem to their public disgrace, and now we 
must come right out and acknowledge that 
there are things more important than win- 
ning. President Liles-has made an impor- 
tant start with his Journal articles, and I 
hope the courts will follow his lead. 

HENRY LEE MORGANSTERN 
Key West 


Editor’s note: The above letter was 
shortened to comply with space restrictions. 


EXECUTIVE DIRECTIONS 


(Continued from page 5) 


In almost 100 percent of those cases the mem- 
ber has forgotten to notify us of a change 

_ in address. The post office will forward mail 
only so long. 

As far as reinstatement for nonpayment 
of dues, it is relatively an easy procedure 
to follow up to a certain period. A person 
who has been delinquent for nonpayment 
of dues may be reinstated by the Board of 
Governors. In actuality the rule provides 
that persons who have been delinquent for 


less than three years may be reinstated by 


the executive director or the executive di- 


rector may refer the petition for considera- 
tion by the Board of Governors. If a per- 
son has not maintained an association with 
the practice of law, then the Board of Gover- 
nors must consider the matter. Persons who 
have been delinquent five years or more can- 
not be reinstated by the Board of Gover- 
nors but must send their application to and 
be approved by the Florida Board of Bar 
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Examiners. 

We try not to make payment of dues dif- 
ficult and try to do a better job each year. 
I was astounded to find out, however, that 
approximately 60 percent of our members 
will change their address or phone num- 
bers in any one year. This is a large under- 
taking, and the sooner that a member 
notifies us of the change in address, the bet- 
ter we can react to maintaining commu- 
nication with our members. 


PRESIDEN T'S PAGE 


Professionalism: The Self Discipline 
of Policing Our Ranks 


ver the last several months I have 

touched upon the concept of 

professionalism — its roots, its 

demands upon those who aspire 
to be called professionals, its decline and 
our hope for its rebirth. As we continue 
with our self-examination even the most op- 
timistic among us must concede that the 
sad truth is becoming more and more ap- 
parent — our profession has seen a steady 
decline by casting aside established tradi- 
tions and canons of ethics that have evolved 
over many, many years. 

We speak of the professional ideal. Now, 
we must speak of professional practicality 
and the importance of self-discipline to the 
preservation of the professional ideal. Pro- 
fessionalism and self-discipline are synony- 
mous terms — there cannot be one without 
the other. 

There are many, judges and lawyers alike, 
among our members who simply will not 
report unethical or unprofessional behav- 
ior. Their reasons for silence are many: “I 
don’t want to be labeled as ‘whistle blower’”, 
“I really cannot be certain it happened as 
I have no first hand knowledge”; “it’s such 
a close question”; “there was no real harm 
to the client so I will assume that it won’t 
happen again”; “I don’t want to get in- 
volved”; and, the most frequent, “The Flor- 
ida Bar won’t do anything about it even if I 
report it—so why bother?” 

Whether the Bar deals appropriately with 
unethical behavior may be something that 
needs reexamination, since I have always 
been concerned that there may be geo- 
graphic differences of opinion or geographic 
differences in standards for unethical be- 
havior. That which may be viewed as severe 
misconduct in one sector of our state may 
be viewed less seriously in another. If there 
is a problem it must be addressed and The 
Florida Bar will address it. What I want 
to briefly discuss in this issue, however, is 
the responsibility to report errant behav- 
ior. Call it whistle-blowing if you wish — 


by Rutledge R. Liles 


the responsibility of a professional is to re- 
port the unprofessional and unethical 
practitioner, and that is a sacred responsi- 
bility. Far better that we do it than someone 
else. 

Professionalism demands that all lawyers 
do their part to assure that the practice of 
law remains clean, ethical and proper. Re- 
porting wrongdoing to The Florida Bar is 
part.of every member’s responsibility to main- 
taining the integrity of the profession. Our 
Rules of Professional Conduct (4-8.3) re- 
quire that lawyers “... having knowledge that 
another lawyer has committed a violation 
of the Rules of Professional Conduct that 
raises a substantial question as to that law- 
yer’s honesty, trustworthiness, or fitness as 
a lawyer in other respects shall inform the 
appropriate professional authority.” 

As the comment to the rule points out, 
self-regulation of the legal profession re- 
quires that the members of the profession 


initiate a disciplinary investigation when they 
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know a violation of the rules of ethics has 
occurred. Reporting a violation is especially 
important where the victim is unlikely to 
discover the offense. 

The fact is that the media, through what 
has been described as “investigative report- 
ing” or “responsible journalism,” are 
discovering and reporting abuses by law- 
yers of which The Florida Bar has had no 
prior knowledge, but should have. Report- 
ers are being tipped off by clients and 
disgruntled lawyers with the first notifica- 
tion to the Bar being in the form of 
newspaper headlines. 

The Florida Bar has an excellent record 
of prosecuting errant attorneys. Notwith- 
standing, we have our limitations. We are 
only as good as the information we receive. 
To prosecute, the Bar must have a com- 
plaint or good reason to believe a lawyer 
has committed a wrongdoing. As reporters 
investigate stories based on a tip from an 
informer, so does the Bar. The Florida Bar 
as a regulatory agency exists to serve the 
public interests and protect consumers from 
harm. By effectively policing our own ranks 
we ensure that those who act in an ethical 
and professional fashion will not be dragged 
down by the few who, by their conduct, 
cause us to question whether they ever 
should have been admitted to the Bar to 
begin with. 

As was once said, “Knowledge is a dan- 
gerous thing, because once you have it, you 
must do something with it.” When The Flor- 
ida Bar has knowledge, it acts upon it. When 
you. have knowledge so must you act upon 
it in an appropriate fashion. 

Let’s erase the notion of “whistle-blow- 
ing” from our vocabulary and replace it with 
“self-discipline” or “peer pressure.” We as 
individual lawyers must not only demand 
the best of ourselves; we must demand it 
of our fellow practitioners. In this regard 
it would behoove law offices to compliment 
their “quality control” procedures for busi- 
ness practices with “quality assurance” for 
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Circuit C. Douglas Brown; Fifteenth Circuit Patrick J. Casey, 
Arthur G. Wroble, H. Michael Easley; Sixteenth Circuit Joe F. 
Miklas; Seventeenth Circuit James Fox Miller, Roger H. 
Staley, Terrence Russell, Walter G. Campbell, Jr; Eighteenth 
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William L. Guzzetti, Harry W. Dahil, Frederick J. Bosch; President 
YLD, David W. Bianchi; President-elect YLD, Ladd H. Fassett; 
Public Members, Wilhelmina L. Tribble, Ruth Ann Bramson. 


ethical behavior. 

Partners, supervisory lawyers, and sub- 
ordinate lawyers have very definite respon- 
sibilities for monitoring ethical conduct of 
other lawyers within the firm. The Rules 
of Professional Conduct (4-5.1) state clearly 
that “a partner in a law firm shall make 
reasonable efforts to ensure that the firm 
has in effect measures giving reasonable as- 
surance that all lawyers in the firm conform 
to the Rules of Professional Conduct.” The 
same responsibility resides in lawyers who 
supervise other lawyers. A lawyer is also 


bound by the rules “notwithstanding that 
the lawyer acted at the direction of another 
person” (4-5.2). 

The redeeming value of peer pressure or 
peer review is that it not only protects soci- 
ety from harm and maintains the integrity 
of the profession, in the long run it is often 
helpful to the lawyer. Minor abuses lead 
to further abuses, eventually escalating into 
major infractions of the rules. Abuses are 
the dark side of human nature. Early inter- 
vention holds hope for rehabilitation and 

(Continued on page 72) 
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THE TOTAL COST 


by Kevin F. Foley 


our present or prospective client 
is a large general contractor or sub- 
contractor who approaches you 
after having recently completed a 
long, arduous and complicated construction 
_ project. The client.informs you that the 
owner and his architect were both unpro- 
fessional, unreasonable and instituted nu- 
merous changes during the course of the 
project. Furthermore, the owner refused'to 
provide the general contractor additional 
sums of money for this increased workload. 
Your client had to deal with changes in the 
scope of work, several revisions to the con- 
struction plans and specifications, and ad- 
ditional work which was not contemplated 
at the time of contracting. Furthermore, this 
project which was originally scheduled to 
take six months took in excess of one year. 
As the reasonably prudent construction 
litigator, numerous types of “damages” be- 
gin appearing in your mental checklist. You 
discuss with your client the types of dam- 
ages which have been recovered in complex 
construction litigation, and you mention 
such things as escalation costs, or inflation 
costs associated with postponing expendi- 
tures due to a delay; job site overhead costs; 
extended home office overhead costs; inter- 
est costs; disruption costs, or other produc- 
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tivity related costs; project acceleration re- 
lated costs; costs due to.changes in the se- 
quence of construction; and costs related 


‘to interfering with, and shifting of various 


work crews. 

You then ask your client if any special 
accounting was used to assess the specific 
damages associated with the actions of the 
owner and his architect. The client says no. 
In fact, your client tells you that there has 
been no attempt to quantify or itemize the 
damages associated with the conduct of the 
owner and his architect. He also tells you 
that he has no idea what the extent of his 
damages were. All he really knows is how 
much he had budgeted for the project and 
how much it ended up costing him. The 
issue to you is whether there is a viable 
method of proving the extent of damages, 
so that your client can be made whole. One 
possible theory of proving damages would 
be to use the “total cost method” of com- 
puting construction damages. 


Florida Cases 
Simply put, “[TJhe total cost method meas- 
ures damages by subtracting the original bid 
estimate or contract price from the total ac- 
tual cost of the contractor’s performance.”! 
(Continued on page 12) 
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In Florida, two cases, both from the First 
District Court of Appeal, have held that 
the total cost theory or method of proving 
damages is available to a claimant when 
certain requirements are met. 

The first Florida case approving the use 
of the total cost theory was McDevitt & 
Street Co. v. Department of General Serv- 
ices, 377 So.2d 191 (Fla. Ist DCA 1979). 
In McDevitt, the plaintiff introduced, 
through an expert witness, an accounting 
which illustrated the difference between the 
sum that the contractor had budgeted for 
labor costs, in addition to the amounts given 
to it in change orders for specific extra work, 
and the sum it had actually expended 
through direct labor cost. The court, in re- 
lying on a line of federal cases, stated, 
“Plaintiffs have been allowed to recover their 
‘total costs’ where it was shown the govern- 
ment was clearly at fault, where neither the 
accuracy of the contractor’s estimate nor 
the reasonableness of its expenditures was 
impugned, and where there was no alterna- 
tive method of computing damages.”? The 
McDevitt court went on to state that on 
remand, if the hearing officer makes the rele- 
vant findings and “if no alternative method 
of computing damages is given, then the 
‘total cost’ method may be the proper meas- 
ure of damages.” 

The second Florida case approving the 
total cost method was Department of Trans- 
portation v. Hawkins Bridge Co., 457 So.2d 
525 (Fla. lst DCA 1984), pet. for rev. den., 
467 So.2d 999 (Fla. 1985). In reiterating the 
standards set forth in McDevitt, the Hawk- 
ins Bridge court held that the total cost 
method is appropriately available to the jury 
when the nature of the excess cost is such 
as there is no other practicable means of 
measuring damages, the original bid was 
realistic; the actual costs were reasonable; 
and the plaintiff is not responsible for any 
of the additional expense.* 

In both Hawkins Bridge and McDevitt, 
the total cost method of damages was 
proven at trial through the use of expert 
testimony. 

However, Hawkins Bridge is confusing 
to the extent that the court stated: “The 
jury’s verdict is thus substantiated under the 
total cost method or any of the alternative 
methods presented and does not constitute 
an abuse of its sound discretion as to the 
assessment of damages.” In approving the 
total cost method, which is available only 
when there is no other practicable means 
of measuring damages, the court specifically 
stated that there were alternative methods 
used at trial. Accordingly, it would seem 
that the court should not have allowed the 
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jury to use the total cost method, because 
alternative methods were available. The de- 
cision is silent as to how the jury was 
instructed on the use of the total cost 
method.® 

Hereafter, this article will examine sev- 
eral recent federal and state court decisions 
in an attempt to provide a more in-depth 
discussion of the total cost method of prov- 
ing damages. Because of McDevitt and 
Hawkins Bridge, the total cost method of 
proving damages is permissible in Florida. 
It would, therefore, be helpful to understand 
more fully the issues surrounding its use, 
as these two appellate decisions do not ad- 
dress all of the issues surrounding the use 
of the total cost method. The total cost 
method has been approved by several courts, 
and most seem to be in accord with the 
elements set forth in McDevitt and Hawk- 
ins Bridge.’ 


No Other Alternative Method 
Available 

In order to rely on the total cost method 
of proving damages, the proponent must 
establish that no other method of proving 
damages is available.* As previously stated, 
in the Hawkins Bridge case there apparently 
were alternative methods of computing dam- 
ages presented at trial. Consequently, it may 
have been improper to allow the plaintiff 
to rely on the total cost theory. 

In a recent Court of Claims case, with 
an unusual twist of circumstances, the de- 
fendant contended that the plaintiff had to 
rely on the total method of proving dam- 
ages.? However, the Claims Court found 
the plaintiff's alternative method of prov- 
ing damages to be reasonable and reliable 
(although it had to be adjusted by the court), 
and as a consequence, the total cost method 
couid not be used because “the total cost 
approach to damages is only used when it 
is the only possible method by which dam- 
ages can be computed.”!° 

One of the premises of the total cost 
method is that sometimes it is extremely 
difficult, or impossible, for a contractor to 
keep accurate records to prove the precise 
amount of damages caused by the breach. 
Or, there are a series of breaches or delays 
which are difficult to segregate and quan- 
tify. As an example, in Glasgow, Inc. v. 
Commonwealth, 529 A.2d 576 (Pa. Comm. 
1987), a case involving bridge and roadway 
construction, the state issued two stop work 
orders, one approximately a month after 
the first. Moreover, the state redesigned a 
large part of the work and also ordered ad- 
ditional work. The Glasgow court approved 
the use of the total cost method and noted 


that the plaintiff used “extensive record keep- 
ing and a genuine good faith effort to do 
so.”!1 

It would appear that there must be some 
effort on the part of the contractor to track 
the additional costs caused by the breach- 
ing party, as one court stated that neither 
the “jury verdict” nor the total cost meth- 
ods can be used “where there is no excuse 
for the failure to keep track of actual 
costs.”!2 

Therefore, in using the total cost method, 
there should be evidence first establishing 
.that damages occurred to the proponent; 
and second, that specific, actual damages 
could not be tracked despite an effort to 
do so, and that this is the “last resort” in 
determining the damages sustained.!3 


Reasonableness of Original Bid 
and Actual Costs 

As stated in both Hawkins Bridge and 
McDevitt, a claimant relying on the total 
cost method must prove that both the origi- 
nal bid and the actual cost were reasonable. 
Although neither of the cases discusses in 
detail what evidence was used to prove the 
reasonableness of the bid and actual cost, 
it is important to note that in both cases 
expert testimony was utilized in proving dam- 
ages. Presumably, if a competent witness 
is qualified, that witness may be able to ren- 
der an opinion concerning the reasonable- 
ness of the bid and the final cost. 

In Paul N. Howard Co. v. Puerto Rico 
Aqueduct Sewer Auth., 744 F.2d 880 (ist 
Cir. 1984), one of the issues was whether 
the plaintiff's evidence established that both 
the original bid and actual cost were rea- 
sonable. Of significance in this case, was 
the court’s statement that, “The mere fact 
that a bid was accepted does not demon- 
strate that it was reasonable.”!4 Implicit in 
this statement is a concern that a low bid 
is sometimes lower than it should have been, 
and that irrespective of diligent efforts on 
the contractor’s part, the contractor would 
be unable to complete the project for the 
price which was bid. However, important 
to the Howard court was the fact that the 
bid of the plaintiff was slightly higher than 
those submitted by two of the three unsuc- 
cessful bidders, and slightly lower than that 
submitted by the third competing bidder.!5 

Consequently, under the Howard deci- 
sion, one method of proving the reasonable- 
ness of the original bid would be to compare 
it to the bids of competing contractors. Ob- 
viously, if the bid of the plaintiff were 
substantially lower than the competing bids, 
this would tend to show that the claimant’s 
bid was unreasonably low, therefore, pre- 


cluding use of the total cost method. 

Of course, the issue of reasonableness is 
one of fact, to be determined by the jury 
or judge sitting as factfinder.!® The case of 
In Re: Myertech Corp., 831 F.2d 410 (3d 
Cir. 1987), illustrates the importance of in- 
dependent expert, or other corroborating, 
testimony establishing the reasonableness of 
a claimant’s original bid. Myertech involved 
an adversary proceeding in the bankruptcy 
court, and apparently the only evidence con- 
cerning reasonableness of the original bid 
was the testimony of the president of the 
plaintiff water sprinkler contractor. In dis- 
cussing the quality of proof submitted by 
the sprinkler contractor, the Third Circuit 
stated, “Although we do not hold that cor- 
roborating disinterested testimony substan- 


Ask the plaintiff to 
determine the 
extent of the 
damages sought 
and methodologies 
relied upon to 
compile them 


tiating the estimates is required, in this 
instance it would have served to boost the 
credibility of [the plaintiff's] estimates.”!7 Ad- 
ditionally, the Myertech court went on to 
state that an additional ground for disal- 
lowing use of the total cost method was the 
fact that an alternative and more reliable 
measure of damages, the cost of replace- 
ment as calculated by the bankruptcy judges 
was available in the trial court.!® 


No Fault of Plaintiff 

Another requirement of the total cost 
method is that the plaintiff not be respon- 
sible for any of the additional expense.!9 
An example of the failure to meet this re- 
quirement is found in United States v. 
Construction Aggregates Corp., 559 
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F.Supp.414 (E.D. Mich. 1983), affd in part, 
rev‘d in part, 738 F.2d 440 (6th Cir. 1984). 
The Construction Aggregates court stated 
that, because the plaintiff was responsible 
for a portion of their added expenses, the 
“total cost claim is inappropriate and must 
fail.” 

The claimant in G.M. Shupe, Inc. v. 
United States, 5 Cl. Ct. 662 (1984), sought 
to apply a modified total cost theory in 
which the claimant was responsible for some 
of the additional expenses. The court re- 
jected this modified approach and stated, 
“Plaintiff's effort to take refuge in the total 
cost approach by claiming it took into ac- 
count its own deficiencies and shortcomings 
is a feeble justification for acceptance of such 
an approach since the integrity of the ap- 
proach has been tainted and this court does 
not persuade that it should be ignored by 
viewing the approach as a ‘modified total 
cost’ recovery approach.”?! 

Only one case was located in which the 
total cost method was allowed when the plain- 
tiff was responsible for some of the addi- 
tional costs. The court in Seattle West In- 
dustries, Inc. v. David A. Mowat Co., 750 
P.2d 245, 249 (Wash. 1988), termed the re- 
sult “a ‘modified’ total cost approach in that 
[plaintiff] deducted from the total cost minu- 
end whatever additional costs it or its 
subcontractors caused.” [Emphasis added] 


Defending Against Total Cost 
Method 

Certain procedural considerations should 
be examined in defending against the total 
cost approach, calculated to attack each of 
the elements which the plaintiff is required 
to establish. If the defending party feels at 
the outset of the trial that the total cost 
method is inappropriate, for example when 
an alternative method is available, the ob- 
jection should be made known at the trial 
level.23 In two cases, the defending party, 
although unsuccessfully, raised the issue of 
the propriety of the total cost approach by 
a motion in limine.” 

It is suggested that interrogatories be pro- 
pounded to the plaintiff to determine the 
extent of the damages sought, as well as 
all methodologies relied on to compile such 
damages. If more than one method of com- 
puting damages is set forth in the responses 
to the interrogatories, a motion in limine 
can be made seeking to preclude evidence 
of the total cost theory. Other discovery 
must be conducted to see what efforts were 
made to track the actual costs associated 
with the delay or additional work; the claim- 
ant’s bid must be compared to the other 
bids for the project; and the defending party 


must try to locate any evidence which would 
show that some of the problems or addi- 
tional costs were the result of the claim- 
ant’s conduct. The defending party should 
also garner some expert testimony that the 
claimant’s actual total costs were unreason- 
able. 

If one of the four elements is not shown 
in the plaintiff's case in chief, a directed ver- 
dict should be made (or a motion for dis- 
missal) seeking to preclude the factfinder 
from considering this theory. In Nebraska 
Public Power District v. Austin Power, Inc., 
773 F.2d 960 (8th Cir. 1985), the court held 
that it was the initial responsibility of the 
district court to determine whether there was 
sufficient evidence to create a question of 
fact with regard to the total cost method, 
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and if so, only then was the issue properly 
submitted to the jury as the trier of fact.2 
Accordingly, if there is insufficient evidence 
on an element of the method, a motion for 
a directed verdict should be granted. 


Conclusion 

Despite the fact that some courts disfa- 
vor the use of the total cost method, McDe- 
vitt and Hawkins Bridge do not contain simi- 
lar disapproving language.” However, one 
must still meet the requirements of these 
two cases. As the goal of damages is to com- 
pensate an injured party, and to make that 
party whole, use of the total cost theory 
should be allowed. It is attractive because 
of its simplicity and its ease of presentation 
to a jury. Defending against a claim based 
on the total cost method should center on 
attacking the reasonableness of the original 


’ bid or the total cost, the fact that alterna- 


tive methods exist, or that the plaintiff it- 
self is responsible for some of the additional 
expenses incurred. Regardless of the out- 
come of any litigation, until authority ex- 
ists contrary to the holdings of Hawkins 
Bridge and McDevitt, the total cost method 
is here to stay in Florida.0 
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PART SIX OF A SERIES: 


LAW FIRM MERGERS AND ACQUISITIONS 


by TOM CLAY 


Like it or not, mergers and other 
non-traditional growth options have 
become a way Of life for law firms 

of all sizes. And why not? They are 
the quickest way to improve a 
competitive position or to maintain a 
superior one. Indeed, every law firm 
should seriously consider these alter- 
nog as part of its strategic growth 
plan. 


Purposely avoiding mergers can 
stifle your success. If your com- 
petition is growing with aggressive 
development strategies, you risk loss 
of competitive advantage and market 
position. It’s that simple. 


A properly planned strategic merger, 
acquisition or lateral hire can create. 
market opportunities or competitive 
advantages overnight. They can pro- 
vide needed expertise or resources, 
fill age or experience gaps, facilitate 
new market penetration, or exploit 
competition weaknesses. 


When there’s synergy, there’s 
merger success. The secret of 
success in mergers that truly work 
is an overused, underimplemented 
word called “synergy. The whole is 
greater than the sum of its parts. In 
the legal economic climate, you know 
synergy is working when projected 
profits go up, markets are protected 
or penetrated, client services are 
improved, and marketing resources 
are gained. 


A merger is a risk-taking venture. 
Growth involves risk. Rapid growth 
through mergers, acquisitions and 
lateral hires increases risk. Profits, 


practices and cultures may be adversely 
affected. 


In hard dollars, a merger can initially 
cost tens-or even hundreds-of thou- 
sands of dollars. Unrecoverable lawyer 
time can easily exceed that figure. 


Many times partners are shocked to 
find personal changes that they never 
expected. Changes that can diminish 
their personal level of involvement in 
firm matters, increase their obligations, 


or adversely affect their compensation. - 


How can you identify and evaluate 
merger possibilities? Unless your 
firm has achieved a superior position 
and is invulnerable to erosion, strategic 
mergers are something you must 
consider. You can avoid the pitfalls 
of a bad merger by preparing intelli- 
gently for merger possibilities. 


Start by identifying candidates that will 
help you and your firm meet your 
growth objectives. Be the aggressor. 
Find the firms and/or individuals 

that best fit with your development 
and marketing plans. 

These growth strategies involve deal 
evaluation, negotiation and imple- 
mentation. A failure to execute well 
in any phase will increase risk and the 
probability of failure. Altman & Weil, 
Inc., has been assisting law firms of 
all sizes to consider opportunities, or 
develop plans for growth through 
mergers or acquisitions. Our track 
record is incredibly strong. Through 
years of experience, we've learned 
how to see the makings of a synergistic 
marriage, develop the approach to 
make sure it happens and assist in 
implementation. 
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CONSTRUCTION 
LITIGATION 


by Steven B. Lesser and Robert J. 


and cost-effective result in construc- 
tion litigation is careful planning 

Of discovery. This article discusses 
the use, sequence and timing of discovery 
in litigation involving construction claims. 

Construction litigation has increased dra- 
matically in recent years. Claims are initiated 
by a variety of participants in a project such 
as landowners, contractors, design profes- 
sionals or subcontractors. And, a variety 
of allegations are asserted in construction 
disputes: Such as defective workmanship, 
delays in completion, nonpayment of funds 
or other aspects of performance. By using 
the discovery tools of interrogatories, pro- 
duction and inspection of documents from 
parties to the litigation and others, entry 
upon land for inspection and testing, re- 
quests for admissions, and informal inspec- 
tion of documents from nonparties, counsel 
can reproduce a complete picture of a con- 
struction case before trial. 


interrogatories 

Interrogatories are useful in the early 
stages of litigation to acquire basic infor- 
mation such as the names, addresses and 
relationships of the parties involved in the 


oa he key to achieving a successful 


design and construction of a project. The 
initial set of interrogatories should elicit not 
only the identity of the owner, prime con- 
tractor and design professionals, but also 
of field inspectors, subcontractors and sup- 
pliers of materials. Followup interrogatories 
should focus on the scope of each individ- 
ual’s responsibility for the project as well 
as the individual’s training, experience, oc- 
cupational licenses and regulatory permits. 
This information will identify the most knowl- 
edgeable persons to be deposed. For exam- 
ple, a roofing contractor and his supplier 
of materials will be able to testify how the 
roof was constructed and to identify the ma- 
terials utilized in the construction. 

Additional sets of interrogatories can be 
served subsequent to the initial interroga- 
tories, to elicit an itemization of repairs 
ordered by the owner or general contrac- 
tor, and to establish a history of construction 
problems as well as the cost of correcting 
them. Subsequent interrogatories can be 
used to discover the existence and extent 
of any insurance coverage or bonds,! so coun- 
sel can evaluate whether recovery of dam- 
ages is likely in the event of a favorable 
judgment for your client. 

When delays in construction are at issue, 


interrogatories can be used to identify the 
scheduled and actual dates for completion, 
the reason for the delay and the portion 
of the delay claim attributable to others. 
Furthermore, interrogatories can be used to 
itemize damages and determine the method 
used to compute them. Because damages 
in delay cases are difficult to prove and often 
speculative in nature, detailed interrogato- 
ries can be used to determine whether dam- 
ages are based on hard facts or speculation. 

Requesting detailed information about 
damages often discourages an otherwise ag- 
gressive claimant from pursuing his claim 
or may flush out whether a claim is valid 
and supported by evidence. For example, 
a contractor may claim that the delay ex- 
perienced on a project increased his over- 
head because his equipment and manpower 
were tied up. He will likely contend that 
his ability to bid and earn profits on other 
construction projects was diminished. Courts 
have permitted discovery to disclose profits 
earned and overhead expended on projects 
under construction during the same time pe- 
riod as the delayed project at issue.? Dis- 
closure of this financial information can be 
alarming to a contractor because confiden- 
tial information, such as strategy for 
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formulating bids and determining profit mar- 
gins on projects, will be made a part of the 
public record and accessible to the compe- 
tition. Therefore, contractors who pursue 
delay claims despite these discovery requests, 
often file motions for protective order re- 
questing the information remain con- 
fidential or be classified as a trade secret 
to avoid disclosure.3 


Request for Production of 
Documents 

Although interrogatories can provide cer- 
tain basic information relevant to the pro- 
ject, documents generated throughout the 
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course of design and construction of the pro- 
ject will demonstrate, to a large extent, 
whether the claim is valid. Such documents 
may, depending on the size of the project, 
fill several filing cabinets or even several 
rooms because most developers, contractors 
and design professionals do much of their 
business (or confirm their actions) in writ- 
ing. Documents of additional parties such 
as key subcontractors, suppliers and others 
involved in design and construction, must 
also be requested and reviewed. This proc- 
ess will serve as a “check” to ensure that 
all critical documents have been produced. 
A letter lost or shredded by one party often 
may show up in the file of another. 

A construction attorney cannot afford to 
be put off by the task of reviewing every 
document produced, because careful inspec- 
tion of documents can make or break a case. 
There is nothing more effective than an in- 
criminating letter written by a defendant 
admitting that a problem exists and/or that 
the defendant is the culprit. For example, 
when a claim is based upon the failure to 
install adequate sound insulation in walls 
as called for on the approved building plans 
and a letter reveals that the contractor did 
not do so, liability can be established with- 
out the expense of coring through each wall 
to verify whether the insulation was actu- 
ally installed.4 

In preparing a request for production of 
documents, certain documents are poten- 
tially significant. For example, a developer’s 
correspondence may reveal demands by or 
between the parties on any number of sub- 
jects pertinent to the claim; change orders 
will ac: ict areas where the parties elected 
to change the original design or concept; 
laboratory tests and engineering calculations 
performed during construction may reveal 
the nature or cause of problems insofar as 
particular components are concerned. 

All major construction contracts, subcon- 
tracts, equipment and material contracts 
should be examined to define the duties of 
each party involved in design or construc- 
tion. The contractual duty created may serve 
as the basis for liability predicated upon 
breach of contract or negligence.5 Agree- 
ments that alter or amend contract terms 
should be requested to ascertain any sub- 
stitutions or waivers from requirements set 
forth in the construction contract, the plans 
or specifications. 

Delivery tickets will identify the manu- 
facturer and the type of building component 
used as well as the date of delivery to the 
project. This document is especially impor- 
tant when concerned with delay claims or 
components that may not have been prop- 
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erly stored on site. For example, electrical 
components not properly stored or protected 
from the weather before installation may 
corrode. This corrosion may not be discov- 
ered until a subsequent fire and delivery 
tickets may be essential to proving the claim. 

Operating manuals and brochures of a 
manufacturer may reveal recommended meth- 
ods of installation or use of a product. 
Frequently, the manual or brochure will for- 
bid the use of their product or component 
for a particular purpose. For example, a 
surface coating may be recommended for 
a roof but not for a pool deck that is con- 
stantly subjected to repeated foot traffic. 

Building permits identify building depart- 
ment personnel involved in reviewing plans, 
conducting inspections, issuing permits and 
certificates of occupancy. Moreover, the per- 
mit will identify the person that qualified 
the general contracting entity to perform 
the work. This information has recently be- 
come significant because some jurisdictions 
now hold the qualifier personally liable for 
construction defects despite the fact that he 
never supervised construction or personally 
appeared on site. 

Memoranda, punch lists and followup 
notes often reveal whether construction prob- 
lems that arose during or shortly after 
construction were corrected and if so, 
whether the same problem later reappeared. 

Some documents are particularly impor- 
tant in time-related claims such as those for 
delay damages. For example, “as-planned 
schedules” generated during the course of 
the project, as contrasted with “as-built sched- 
ules,” will define the scheduled and actual 
completion dates of the project. A review 
and comparison of these schedules may lend 
support to a delay claim. A critical path 
method schedule will pinpoint those delays 
critical to project completion and those that 
had marginal or little impact. 

Acquisition of job logs will document the 
daily progress of construction and estab- 
lish the existence of equipment breakdowns 
and other events including weather delays, 
which may have affected the timely com- 
pletion of construction. Job logs will also 
detail manpower turnover, problems in con- 
struction techniques such as poor conci-te 
pourings or delays in the delivery of mate- 
rials to the site such as reinforcing steel. 
Shop drawing logs will reflect those delays 
caused by a contractor’s failure to timely 
submit the drawings for review by the ar- 
chitect or an architect’s own failure to timely 
approve, reject and return the drawings to 

In Florida, a request to produce can be 
used to obtain reports of experts designated 
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to testify at trial.? Consequently, the par- 
ties should request the court, at a date early 
in the litigation, to require all parties to des- 
ignate their expert witnesses. This process 
will enable each attorney to secure the ex- 
pert’s report prior to deposing him, because 
it may be used to discredit him if it is not 
completely accurate. 

In addition to formal discovery proceed- 
ings, documents relevant or helpful to a con- 
struction claim or defense may be obtained 
from governmental agencies, including lo- 
cal building and zoning departments without 
the necessity of a request to produce or sub- 
poena. The Freedom of Information Act® 
may be used to obtain documents regard- 
less of whether the particular agency is a 
party to a lawsuit. Utilizing this technique 
will produce documents that may be useful 
in establishing liability of potential defen- 
dants without a party’s knowledge. Because 
governmental agencies have no financial 
stake in the construction process, and cer- 
tain jurisdictions have been absolved from 
liability for negligent plan review and in- 
spections,? records will be available that may 
otherwise be claimed as privileged or per- 
haps destroyed by those actually involved 
in the design and construction of a project. 

Additionally, Florida has enacted a Pub- 
lic Records Act, which allows for the pro- 
duction of documents without the formality 
of litigation and generally applies to all pub- 
lic records of state, county and municipal 
agencies. The act provides that public re- 
cords be available for review and when read 
with its counterpart, The Florida Sunshine 
Law,!° provides for virtually unfettered pub- 
lic access to government and agency actions. 

The Florida Public Records Act can be 
used offensively to obtain materials from 
parties involved with the construction of a 
municipal project. The definition of public 
records is broad and includes within the 
definition of agency “any other public or 
private agency, person, partnership, corpor- 
ation or business entity acting on behalf of 
any public agency.”!! Consequently, the dis- 
closure requirements of the Public Records 
Act now extend to those who are “acting 
on behalf of” any agency as defined.!2 Ac- 
cordingly, contractors, architects and other 
construction participants acting in further- 
ance of a municipal construction project 
may fall within the ambit of the Florida 
Public Records Act.!3 Therefore, their re- 
cords would be subject to disclosure upon 
demand without subpoena. 

As noted above, the definition of public 
records is broad. In one case before the Flor- 
ida Supreme Court, the issue was whether 
a consultant for the Jacksonville Electric 


Authority was “acting on behalf” of a pub- 
lic agency, and if so, whether the materials 
generated by the consultant were public re- 
cords and subject to disclosure.!4 The Su- 
preme Court held that a business entity is 
“acting on behalf of a rublic agency if the 
services contracted for are an integral part 
of the agencies’ chosen process for making 
a decision on the question in hand.”!5 Ac- 
cordingly, the Supreme Court concluded 
that a portion of the consultant’s records 
were subject to disclosure provisions of the 


Public Records Act.!6 Likewise, the Fifth 
District Court of Appeal found that an en- 
gineering corporation under contract with 
the city engineer was “acting on behalf of 
an agency” within the meaning of the Pub- 
lic Records Act and consequently, was re- 
quired to disclose any public records it 
had.!7 

As a result, when involved in a lawsuit 
or contemplating filing a lawsuit in which 
a governmental body is involved, the re- 
cords of the contractors, architects and 
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subcontractors performing work on the 
project would be available for disclosure 
under the Public Records Act without 
issuing a subpoena or filing a lawsuit.'® 


Request to Enter upon Land for 
Inspection and Testing 

When a claim involves defects in construc- 
tion, the ability to enter the premises to con- 
duct a site inspection and testing can be an 
important discovery device to ascertain the 
nature, cause and extent of the problem.!9 
Many deficiencies are not apparent from a 
simple view of the premises and may re- 
quire testing. Until such an inspection and 
testing occur, it may be impossible to 
evaluate the cause of the problem or its 
magnitude. 

The site inspection may also reveal po- 
tential defenses such as comparative negli- 
gence or failure to mitigate damages if the 
current owner has contributed to the prob- 
lem by improper repairs or lack of mainte- 
nance.”° For instance, a contractor hired to 
waterproof a building to stop leaks may ex- 
acerbate a problem by failing to fill in cracks 
that now contribute to present water intru- 
sion problems. Similarly, an owner with a 
leaking pool deck who mistakenly elects to 
apply another coat of sealer directly to the 
original surface below may later find the 
two materials to be incompatible, thereby 
creating blisters and making a bad situation 
worse. 

The site inspection should only be con- 
ducted after enough information has been 
obtained from other discovery proceedings 
so the inspection will be meaningful. That 
is, when the opposing party has provided 
sufficient data so that your client and its 
experts understand the opposing party’s 
claim and the location of any problems that 
are alleged to exist. At that time, the site 
inspection will enable counsel to have the 
benefit of his experts’ advice in evaluating 
the alleged conditions, identifying those 
responsible for them, determining the cost 
to correct and assisting in preparation for 
depositions. 

An inspection may also enable a party 
to decide if destructive testing should be per- 
formed to further evaluate the owner’s claim. 
Destructive testing may include taking 
stucco samples to ascertain the stucco’s thick- 
ness or quality, roof test cut samples to 
determine how the roof was actually con- 
structed (i.e., with or without insulation and 
number of plies) or the removal of all or a 
portion of other components to test their 
quality or quantity. Any sampling or test- 
ing should be random and representative 
enough to establish a consistent pattern of 


construction.2! Random sampling is espe- 
cially important when certain portions of 
the project were constructed at different 
times and by a variety of different design 
or construction personnel. For example, a 
drywall subcontractor that completed 10 of 
30 buildings that comprise the project may 
have utilized different construction materi- 
als or techniques than those used by later 
subcontractors that completed the remain- 
ing 20 buildings. 

If you are representing the owner of the 
property, make sure the opposing expert has 
inspected the site prior to your taking his 
deposition. This sequence will enable coun- 
sel to conduct a meaningful inquiry about 
observed conditions. 

Should the defendant request that the 
premises be made available for inspection 
or that experts be present, the party mak- 
ing the premises available should request 


Factual issues 
dominate in 
construction 
litigation and 
requests for 
admissions are a 
useful discovery 
device 


the court to impose restrictions or limita- 
tions upon these inspections.”2 For instance, 
in the event destructive testing is proposed, 
the defendant should be obligated to repair 
the tested area to its pre-test condition, and 
within a certain timeframe. The party per- 
forming the destructive testing should be 
required to hire an established and compe- 
tent repair company to perform the repair 
work and/or to post a bond to ensure that 
the work will be properly performed. 

Finally, once a party files a request for 
an inspection, the owner should file a mo- 
tion for a protective order?3 requesting the 
court to formally schedule one inspection, 
to avoid inconvenience to the owner by vir- 
tue of later multiple requests filed by other 
parties to the lawsuit. 


Request for Admissions 

Factual issues dominate in construction 
litigation, and requests for admissions are 
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a useful discovery device to gain factual ad- 
missions to narrow the issues to be tried. 
If used at the outset of litigation, requests 
to admit may successfully secure damaging 
admissions from your opponent before af- 
fording him an opportunity to formulate 
a defense strategy. Additionally, a great deal 
of time can be saved, because the matters 
admitted require no further investigation, 
no exhibits prepared to support these facts 
and no preparation of witnesses to elicit tes- 
timony on the issue. 

Requests for admissions can be used to 
ensure that each significant document pro- 
duced is genuine, and to establish its 
authorship, receipt and/or content. This pro- 
cedure eliminates the travel and deposition 
expenses associated with proving the authen- 
ticity of a document prepared by an agent 
of a corporate defendant that resides out 
of the country. 

Similarly, a carefully drafted request for 
admission may secure proof of a contrac- 
tor’s failure to build in accordance with the 
plans or specifications. For example, in a 
case where it was alleged that the general 
contractor failed to follow a specific plan 
detail that called for the installation of 
welded wire mesh in concrete topping to 
avoid cracking of walkways, the following 
admissions were propounded: 

1. Admit that the plans, Sheet 11 of 14 
dated March 11, 1979, and prepared by Jim 
Architect for the Happyville Project con- 
tained the following note: “Welded wire 
mesh is to be installed in concrete topping 
placed over walkways to reduce cracking.” 

2. Admit that the welded wire mesh as 
called for in the note set forth in the plans, 
Sheet 11 of 14 dated March 11, 1979, and 
prepared by Jim Architect for the 
Happyville Project, was not installed in con- 
crete topping placed over the walkways at 
the project. 

This type of admission will save the cli- 
ent time and money by eliminating the need 
to perform expensive destructive testing to 
determine whether or not the welded wire 
mesh was, in fact, installed at the project. 

Requests for admissions should be accom- 
panied by a set of interrogatories to explain 
the reason for each denial of the request. 
These interrogatories should be in the fol- 
lowing form: 

1. State the name and address of the per- 
son answering each of the following inter- 
rogatories on behalf of the defendants. 

2. On August 1, 1988, the plaintiff pro- 
pounded upon defendant requests for 
admission containing 15 separate requests. 
On September 1, 1988, defendant denied 
requests 1,5, 7 and 9. With respect to your 


denial of requests for admission 1, 5, 7 and 
9, state the following: 

(a) Each and every fact upon which you 
base your denial. 

(b) Describe with particularity and speci- 
ficity all documents in your custody, 
possession or control upon which you re- 
lied in whole or in part in denying the 
request. 

(c) State the name and address of each 
person known by you to have relevant knowl- 
edge of the basis for your denial of the 
requests for admissions. 

Accompanying requests for admissions 
with the foregoing interrogatories will elimi- 
nate frivolous denials by requiring a detailed 
explanation for each denial; for example, 
as to why a plan detail was not followed 
during actual construction. The interroga- 
tory answers will enable counsel to evaluate 
the strength of each denial and correspond- 
ing defense. The use of requests for admis- 
sions in construction cases will tend to 
produce maximum results in a cost-effec- 
tive manner. Through requests to admit, 
issues can be narrowed, documents authen- 
ticated and facts admitted without deposi- 
tions and the expense of subpoenas, court 
reporter transcripts and attorneys’ fees. 


Conclusion 

The success achieved in litigation involv- 
ing construction disputes depends upon the 
ability to formulate and follow an organ- 
ized plan of discovery. Interrogatories and 
requests for production of documents can 
be used to acquire information regarding 
how a project was built and to ascertain 
the relative responsibility of those persons 
involved in the construction. Selecting ex- 
perts to assist with claim analysis through 
review of documents, inspection of the site 
and a general overview of a construction 
project will prepare the litigant for produc- 
tive depositions of key personnel involved 
with the project. 

Requests for admissions can be used to 
narrow issues and eliminate unnecessary tes- 
timony and exhibits at trial. Whether the 
dispute involves defective work or delays, 
nearly every case will benefit from the 
thoughtful use of discovery tools and a co- 
ordinated plan for using them.) 
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million in assets and measurements that put us 
at the top of the industry in every category. And 
we looked closely at the odds. In fact, our expert 
and detailed underwriting has brought us the 


respect and the business of major casinos in 
Nevada's gaming towns. 

But what really brought the deal together 
in the end was our nationwide network of nearly 
200 branch offices, 5,000 agents and 10,000 
attorneys. 

So don’t gamble on your title insurance. 
Call Commonwealth. 
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n last month’s issue of the Journal, a 
comprehensive outline of Florida state 
exemptions was presented. This article 
will address federal exemptions, as well 
as the immunities accorded to entireties prop- 
erty. While this section does not represent 
a complete listing of every exemption avail- 
able under federal law, it does offer a broad 
compilation of what exemptions currently 
exist. This section should give the practic- 
ing attorney a broad view of the type of 
federal exemptions which are available so 
the attorney can be aware of the types of 
exemptions to contemplate and assert. 
© Annuities — Retired Serviceman’s Fam- 
ily Protection Plan 
No annuity payable under 10 U.S.C. Ch. 
73 (Annuities Based on Retired or Retainer 
Pay), Subchapter I (Retired Serviceman’s 
Family Protection Plan), is assignable or 
subject to legal process. 
See 10 U.S.C. §1440. 
@ Annuities — Serviceman’s Survivor 
Benefit Plan 
No annuity payable under 10 U.S.C. Ch. 
73 (Annuities Based on Retired or Retainer 
Pay), Subchapter II (Survivor Benefit Plan) 
is assignable or subject to legal process. 
See 10 U.S.C. §1450(i). 
@ Annuities for Survivors of Judicial Of- 
ficers of U.S. 
Annuities created under 28 U.S.C. §376 


FLORIDA DEBTORS 


Part Il 
Federal Exemptions 


by Raymond C. Farfante, Jr. 


and Kevin P. O’Brien 


are not assignable, either in law or in eq- 
uity, except as provided in subsections (s) 
and (t) of 28 U.S.C. §376, or subject to exe- 
cution, levy, attachment, garnishment, or 
other legal process. 

See 28 U.S.C. §376(n), Annuities for sur- 
vivors of certain judicial officials of the 
United States. 

®@ Central Intelligence Agency Retirement 
and Disability Fund 

None of the money mentioned in the Cen- 
tral Intelligence Agency Act of 1964 for 
Certain Employees, as amended (78 Stat. 
1043, as amended; 50 U.S.C. 403 note) are 
assignable or subject to legal process, ex- 
cept as provided under 50 U.S.C. §403 note; 
Executive Order No. 12023. 

See 50 U.S.C. §403 note; Executive Or- 
der No. 12023. 

Garnishment Restrictions 

Unless an individual falls into the excep- 
tions provided in 15 U.S.C. §1673(b) or 15 
U.S.C. §1675, the maximum part of an in- 
dividual’s aggregate weekly disposable earn- 
ings which may be subjected to garnishment 
is the lesser of (1) 25 percent of the individ- 
ual’s disposable earnings for the week or 
(2) the amount by which the individual’s 
disposable earnings for the week exceed 30 
times the federal minimum hourly wage pre- 
scribed by §206(a)(1) of Title 29. The ex- 
ceptions to these restrictions include the 
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cases in which there is a support order, an 
order of any court of the U.S. having juris- 
diction over cases under Ch. 13 of Title 11, 
or any debt due for any state or federal tax. 

See 15 U.S.C. §1673, Restrictions on gar- 
nishment. 

See 15 U.S.C. §1675, Exemption for state- 
regulated garnishments. 

@ Injury Compensation — U.S. Govern- 
ment Employees 

Compensation to U.S. government em- 
ployees (as defined in the chapter) for work 
injuries and claims for compensation which 
fall under 5 U.S.C. Ch. 81, Subchapter I, 
are exempt from claims of creditors. 

See 5 U.S.C. §8130, Assignment of claim. 

@ International Organizations Immuni- 
ties Act —Covered Property 

The property of those organizations des- 
ignated by the President as being covered 
by the International Organizations Immu- 
nities Act is not subject to attachment or 
any other judicial process. 

See 28 U.S.C. §1611, Certain types of prop- 
erty immune from execution. 

@ Klamath Tribe — Judgment Fund 

The judgment fund and the capital re- 
serve fund set up for Indians of the Klamath 
Tribe are not subject to any debtor debts 
contracted prior to the passage of 25 U.S.C. 
§543 (August 7, 1939) and 25 U.S.C. §544 
(March 29, 1948), respectively, by any 


Indian of the Klamath Tribe except debts 
to the United States or to the tribe. 

See 25 U.S.C. §543 and 545. 

@ Lighthouse Employees — Benefits to 
Surviving Spouses 

Payments made under 33 U.S.C. §771- 
775 as benefits to the surviving spouses of 
lighthouse employees are not subject to any 
legal process. 

See 33 U.S.C. §775. 

@ Limit on Amount Recoverable on 
Voyage 

“When a seaman is on a voyage on which 
a written agreement is required under this 
part, not more than $1 is recoverable from 
the seaman by a person for a debt incurred 
by the seaman during the voyage for which 
the seaman is signed on until the voyage 
is ended.” 

See 46 U.S.C. §11111. 

@ Longshore and Harbor Workers’ Com- 
pensation Benefits 

Compensation and benefits due or pay- 
able under Ch. 18 of Title 33 (Longshore 
and Harbor Workers’ Compensation) are 
exempt from all claims of creditors and from 
all remedies for recovery or collection of a 
debt, except as provided within the 
chapter. 

See 33 U.S.C. §916. 

@ Pensions — Paid to Winners. of Con- 
gressional Medal of Honor 

The special pensions. paid to winners of 
Congressional Medals of Honor are not sub- 
ject to any legal process whatever. 

See 38 U.S.C. §562. 

@ Railroad Retirement Act of 1974 An- 
nuities 

No annuity or supplemental annuity 
which is payable under the Railroad Re- 
tirement Act of 1974, 45 U.S.C. §231-231v, 
is subject to any legal process except as pro- 
vided by 45 U.S.C. §231m. 

See 45 U.S.C. §231m. 

@ Railroad Unemployment Insurance 
Benefits 

No insurance benefits payable under Ch. 
11 of Title 45 (45 U.S.C. §351-368), Rail- 
road Unemployment Insurance, are subject 
to any legal process under any circum- 
stances. 

See 45 U.S.C. §352, Benefits, subsection 
(e) Assignment, taxation, garnishment, at- 
tachment, etc., of benefits. 

®@ Retirement Benefits — U.S. Govern- 
ment Employees (Civil Servants) 

Retirement, survivor and disability bene- 
fits paid under 5 U.S.C. Ch. 83, Subchap- 
ter III, are not subject to legal process, ex- 
cept as otherwise may be provided by Fed- 
eral laws. These exemptions are subject to 
the exceptions in 5 U.S.C. §8346. 


See 5 U.S.C. §8346 (1976). 

@ Retirement and Disability Benefits — 
Members of Foreign Service 

All money and benefits distributed un- 
der 22 U.S.C. §4041 et seq., Foreign Serv- 
ice Retirement and Disability System, are 
neither assignable nor subject to legal proc- 
ess, except as. otherwise may be provided 
by federal law. Under §4060(b) certain court 
orders or spousal agreements may allow le- 
gal process on such benefits. 

See 22 U.S.C. §4060(c). 

@ Savings Deposits — Members of 
Armed Forces 

Amounts deposited by a member of the 
armed forces on a permanent duty assign- 
ment outside the U.S. or its possessions are 
exempt from liability when deposited with 
any branch, office, or officer of a uniformed 
service under 10 U.S.C. §1035. 

See 10 U.S.C. §1035, Deposits of 
savings. 


If asserted and 
applied properly, 
federal and state 

exemptions and 
described here can 

shield property 
from creditors 


@ Seamen’s Clothing 


“The clothing of a seaman is exempt from - 


attachments and liens.” 

See 46 U.S.C. §11110, Seamen’s Cloth- 
ing. 

See Steur v. Nederl-Americk Stoomvaart 
Maatschappf, etc., 362 F.Supp. 600 (D.C. 
Fla. 1973), for test of whether person is a 
“seaman.” 

®@ Servicemen’s Group Life Insurance 

Payments of benefits due or to become 
due under Servicemen’s Group Life Insur- 
ance of Veterans’ Group Life Insurance, 38 
U.S.C. §765-779, made to, or on account 
of, a beneficiary are exempt from claims 
of creditors and not subject to any legal 
process whatsoever. 

See 38 U.S.C. §770(g). 

®@ Social Security Funds — Future Pay- 
ments 

The right of any person to any future pay- 
ments under 42 U.S.C. §401-403 (Social Se- 
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curity — Federal Old-Age, Survivors, and 
Disability Insurance Benefits), is not assign- 
able and not subject to any legal process, 
including bankruptcy. 

See 42 U.S.C. §407, Assignment. 

See In Re Treadwell, 699 F.2d. 1050 (11th 
Cir. 1983). 

@ Stay or Vacation of Execution of Judg- 
ments for Servicemen 

Under the Soldiers’ and Sailors’ Civil Re- 
lief Act of 1940 (50 App. U.S.C. §501-591), 
more particularly 50 U.S.C. §523, courts 
have the power to vacate or stay the execu- 
tion of any judgment, order, attachment, 
or garnishment being executed against a per- 
son in military service. The stay may be or- 
dered for the period of military service plus 
three months, but the power to stay is sub- 
ject to certain conditions (i.e., whether ability 
to comply with judgment or order is mate- 
rially affected by reason of his military 
service). 

See 50 App. U.S.C. §523,. Stay or vaca- 
tion of execution of judgments, attachments, 
etc. 
See 50 App. U.S.C. §524, Duration and - 
term of stays; co-defendants not in service. 

Veteran's Benefits 

Payments of benefits due or to become 
due under any law administered by the Vet- 
eran’s Administration are not assignable ex- 
cept to the extent authorized by law, and 
such payments made to, or on account of, 
a beneficiary are not subject to any legal 
process whatever, either before or after re- 
ceipt by the beneficiary. This exemption is 
subject to claims of the United States aris- 
ing under such laws and any other excep- 
tion in 38 U.S.C. §3101. 

See 38 U.S.C. §3101. 

© Wages of Fishermen, Masters and Sea- 
men 

No wages due or accruing to any fisher- 
man, master or seaman are subject to at- 
tachment or arrestment from any court, 
except for any order of a court regarding 
support and maintenance of their spouse 
and minor children. A prior assignment of 
the wages does not bind the party making 
the assignment. 

See 46 U.S.C. §11109, Attachment of 
wages. 

@ War-Risk Compensation 

All rights and benefits paid or due under 
42 U.S.C. §1701-1706 (War Hazard Com- 
pensation) are not subject to any legal proc- 
ess. 
See 42 U.S.C. §1717. 


Entireties Property 
There are not statutes dealing with en- 
tireties property; hence, all law dealing with 


such property has been judicially created. 
The courts, however, have not been in agree- 
ment as to how entireties property should 
be administered. Two main problem areas 
exist with respect to entireties property: (1) 
The nature of the protection from creditors, 
and (2) the extent of the protection. Because 
the bankruptcy courts in Florida have been 
the most active in addressing these issues, 
most of the cases cited in this section will 
be bankruptcy court decisions. 

(1) Immune vs. Exempt 

First of all, when dealing with entireties 
property, much confusion and disagreement 
exists regarding the use of the terms “im- 
munity” and “exemption.” While some 
courts use the terms interchangeably (see 
In Re Lunger, 14 B.R. 6 (Bkrtcy. M.D. Fla. 
1981), J. Proctor, other courts have made 
express distinctions between the two terms 
(see Matter of Koehler, 6 B.R. 203 (Bkrtcy. 
M.D. Fila. 1980); also Matter of Koehler, 
19 B.R. 308 (Bkrtcy. M.D. Fla. 1982), J. 
Paskay). Obviously, there is much room for 
confusion when two judges in the same dis- 
trict disagree on the use of terms that are 
otherwise synonymous outside bankruptcy. 
Given the importance the courts have placed 
upon the relationship between these two 
terms, it is well worth the effort to attempt 
to clarify the meanings of the terms so that 
the only disagreement that exists is in the 
application, and not based upon the mean- 
ings of the terms. 

The common law policy behind the pro- 
tection of entireties property has generally 
been the protection of the family unit from 
the debts of only one spouse. “In Florida 
... an individual spouse may not voluntar- 
ily or involuntarily alienate, without the con- 
sent of the other spouse, properties owned 
by them as tenants by the entireties.” 
Koehler, 6 B.R. at 206. Joint creditors of 
both spouses, however, may reach entireties 
property pursuant to a general lien theory. 
Stanley v. Powers, 123 Fla. 359, 166 So. 
843 (1936); Matter of Koehler, 6 B.R. 203 
(Bkrtcy. M.D. Fla. 1980); 12 Fla. Jur. 2d, 
“Cotenancy and Partition,” §18. This abil- 
ity to reach the entireties property interests 
of the debtor only in certain circumstances, 
coupled with the inconsistent use of terms, 
suggests there is indeed some type of dis- 
tinction to be made. 

Despite the express disagreement, the ul- 
erty is protected when only a single credi- 
tor of the debtor exists and accessible when 
a joint creditor of both spouses exists. The 
extent of the accessibility depends on the 
jurisdiction. Therefore, the problem that re- 
mains is to clarify the meanings of the terms 


and to use them consistently. 

Entireties property is protected from sin- 
gle creditors, not because of any exemption 
provisions, but because of the way in which 
it is held. An in rem exemption will always 
and forever stick with and protect the prop- 
erty given the exemption against claims 
existing at time exemption is claimed. The 
term “immunity” is best used to describe 
this temporary protection of the property. 
The distinction to be made is not between 
statutory and common law protection, but 
between the permanent or temporary na- 
ture of the protection of the property. 

Much of the confusion that exists can be 
attributed to the words “exempt from proc- 
ess under nonbankruptcy law” used in 
§522(b)(2)(B) of the Bankruptcy Code. The 
courts should not concern themselves with 
the origin of the protection but rather with 
the nature of the protection. As applied in 
Florida, the above phrase refers to the pro- 
tection the entireties property enjoys as long 
as both spouses hold the property as ten- 
ants in the entirety. In Florida, this protec- 
tion was judicially developed through case 
law. Therefore, in Florida, “exempt from 
process” in §522(b)(2)(B) refers to this tem- 
porary protection for the duration of the 
period the property is held as entireties prop- 
erty. This writer would suggest the term 
“immunity” be used in this case, with the 
term “immunity” being understood to mean 
a “temporary protection,” and not an in rem 
exemption which remains with the prop- 
erty. Therefore, the term “exemption” would 
consistently mean a protection that forever 
remains with the property itself, as against 
claims existing at the time the exemption 
is claimed, without regard to how it is held. 

(2) Extent of Protection 

The second issue to be addressed with 
respect to entireties property is the extent 
which the property can be reached. It is gen- 
erally held that an interest in entireties 
property owned by a debtor and the debtor’s 
spouse is not subject at all to the claims of 
a creditor of the debtor alone. 

However, when joint creditors of both 
the debtor and the debtor’s spouse exist, 
and when under Florida law the joint credi- 
tors could have levied on properties held 
by the debtor and the nondebtor spouse as 
entireties property, there is a split of author- 
ity as to the extent the entireties property 
can be reached. Judge Paskay in In Re 
Koehler, (as well as Judge Cristol in In Re 
Bookman, 57 B.R. 523 (Bkrtcy. S.D. Fla. 
1986)), held that when joint creditors can 
get at the property pursuant to a general 
lien theory, “the trustee is entitled to liqui- 
date the debtor’s interest in the properties 


under Sec. 363(h) in spite of the provision 
under Sec. 522(b)(2)(B).” Koehler, 6 B.R. 
at 206. At least one commentator has in- 
terpreted this to mean that the debtor’s 
interest in all entireties property is subject 
to being administered by the trustee for the 
benefit of all creditors, not just joint credi- 
tors, on a pro-rata basis. See “Florida 
Exemption Laws — Haven for Debtors or 
Protection from Destitution?” Michael G. 
Williamson and Benjamin P. Butterfield, 15 
Stetson Law Review 437, 457 (1986). 


Conclusion 

If asserted and applied properly, federai 
and state exemptions, as well as the immu- 
nities described above, can shield a great 
deal of property from creditors of the Flor- 
ida resident. This article can be used as both 
a checklist of the various forms of protec- 
tion available to a Florida debtor and as 
an example of the wide variety of theories 
upon which his counsel can rely and ex- 
pand upon when attempting to hold on to 
and protect as much property as possible 
for the debtor.0 
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TRIAL LAWYERS FORUM 


Physician-Patient Confidentiality: 
An Analysis of Recent Amendments 


id you hear the one about the de- 

fense attorney who had a private 

conference with the plaintiff's treat- 

ing physician without the plain- 
tiffs knowledge or permission? No —there 
is no punch line. The joke is on the defense 
attorney who, obviously unaware of amend- 
ments to F.S. §455.241(2) that became 
effective July 1, 1988, unwittingly commit- 
ted an ethics violation and induced the 
physician to break the law. 

Generally, the amendments prohibit 
“health care practitioners” (physicians) from 
discussing the medical condition of and in- 
formation obtained from their patients with 
anyone other than the patient, other physi- 
cians, and the patient’s legal representative, 
except as provided.! The amendments will 
profoundly affect discovery in personal in- 
jury litigation. This article analyzes the 
history of the amendments, their statutory 
language, their effect on litigation, and the 
problem of finding appropriate remedies for 
breach of the confidential relationship they 
create.” 


History 

The legislature amended F.S. §455.241(2) 
to solve the “problem” of defense attorneys 
having private conferences with plaintiffs’ 
treating physicians. 

For centuries, new physicians have sworn: 
Whatever, in connection with my profes- 
sional practice, or not in connection with 
it, I see or hear, in the life of men, which 
ought not to be spoken abroad, I will not 
divulge, as reckoning that all such should 
be kept secret.3 

Regardless, for years attorneys have ar- 
ranged private conferences with treating 
physicians to discuss the plaintiff/patient’s 
physical condition and other relevant infor- 
mation. This practice became common after 
it was, in effect, condoned by the Florida 
Supreme Court in Coralluzzo v. Fass, 450 
So.2d 858 (Fla. 1984). In Coralluzzo, the 
court held that a court does not have the 


to F.S. §455.241 


The statute was 
amended to solve 
the ‘problem’ of 
defense attorneys 
having private 
conferences with 
plaintiffs’ physicians 
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authority to prevent a physician from par- 
ticipating in such conferences and that it 
is not improper for an attorney to arrange 
and participate in them.* 

Armed with this decision, attorneys rou- 
tinely began to arrange conferences with 
treating physicians to conduct informal, and 
private, discovery.> Four years later, the leg- 
islature considered injured plaintiffs’ objec- 
tions to this practice. After debate, the 
chairman of the Senate Committee on Ju- 
diciary-Civil distilled the issues raised by the 
proposed amendments thus: 

The issue seems to be the fairness of the 
defense adjusters and attorneys going out 
and talking to the patient’s doctor prior to 
the institution of suit or shortly thereafter, 
without any opportunity for the plaintiff's 
lawyer to get involved. That is the issue, is 
that right?6 

The legislature’s intent to prevent ex parte 


conferences between defense attorneys and 
treating physicians could not be more clear. 


The Amendments 

®Generally 

As a preliminary matter, the amendments 
do not create an evidentiary privilege.’ The 
statute does not control what a physician 
may say, only under what circumstances he 
may say it.8 

The amendments codify the notion that 
a physician and patient have a confidential 
relationship, and that the physician may 
break that confidence only in certain pre- 
scribed situations. For convenience, the 
amendments will be referred to as the “medi- 
cal condition” provision and the “informa- 
tion” provision. The following is an analysis 
of the wording of these provisions and how 
they changed the law. 

©The “Medical Condition” Provision 

As amended, this provision states (with 

new language italicized): 
Such records shall not be furnished to and 
the medical condition of a patient may not 
be discussed with any person other than the 
patient or his legal representative or other 
health care providers involved in the care 
or treatment of the patient, except upon writ- 
ten authorization of the patient. 

As of this writing, no Florida courts have 
construed this provision. The following are 
observations and issues to consider when 
analyzing this portion of the statute. 

Because the provision is passive, it is im- 
precise regarding to whom it applies. 
Presumably it is directed to the physicians 
identified in the initial portion of F.S. 
§455.241(1). 

The term “legal representative” is not de- 
fined, but probably includes the patient’s 
attorney. Unless it is construed very broadly, 
however, it probably does not include rela- 
tives. 

The statute permits a physician to dis- 
cuss his patient’s medical condition with 
other physicians only if the others are 
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“involved in the care or treatment of the 
patient.” As F.S. §455.241(1) distinguishes 
between physicians who “examine” and 
those who “treat,” the statute arguably pro- 
hibits physicians from discussing their pa- 
tient’s condition with (or furnishing their 
records to) examining physicians, such as 
physicians who perform IME’s.° 

The legislature did not amend the sen- 

tence that follows and provides exceptions 
to the “medical condition” provision, but 
it probably should have. That sentence 
states: 
“However, such records may be furnished 
without written authorization to any per- 
son, firm, or corporation which has pro- 
cured or furnished such examination or treat- 
ment with the patient’s consent or when 
compulsory physical examination is made 
pursuant to Rule 1.360, Florida Rules of 
Civil Procedure, in which case copies of the 
medical record shall be furnished to both 
the defendant and the plaintiff.” 

This sentence provides exceptions regard- 
ing when records may be furnished; it does 
not provide exceptions regarding when dis- 
cussions of the patient’s medical condition 
may take place. Thus, unless the word “pa- 
tient” in the “medical condition” provision 


is interpreted to exclude a person examined 
pursuant to Rule 1.360, a physician who 
performs an IME may not discuss the per- 
son’s condition with counsel who procured 
the examination. 

©The “Information” Provision 

The legislature added the following pro- 

vision to F.S. §455.241(2): 
Except in a medical negligence action when 
a health care provider is or reasonably ex- 
pects to be named as a defendant, informa- 
tion disclosed to a health care practitioner 
by a patient in the course of the care and 
treatment of such patient is confidential and 
may be disclosed to other health care pro- 
viders involved in the care or treatment of 
the patient or if permitted by written authori- 
zation from the patient or compelled by 
subpoena at a deposition, evidentiary hear- 
ing, or trial for which proper notice has been 
given. 

This analysis will assume that the initial 
“exception” clause does not apply. The fol- 
lowing are observations and issues to 
consider when analyzing this portion of the 
statute. 

The scope of this provision is much 
broader than the “medical condition” pro- 
vision. The type of information that is 
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“confidential” is not limited to any par- 
ticular subject matter: It includes virtually 
anything. In order to be confidential, 
however, the information must be (1) dis- 
closed to a health care practitioner (2) by a 
patient (3) in the course of the care and 
treatment of the patient. Each of these 
phrases raises its own issues of 
contruction. 

The phrase “disclosed to” appears repeat- 
edly in the evidentiary privilege statutes. !° 
It suggests that the disclosure, in order to 
be confidential, had to have been made di- 
rectly to the physician. Thus, a patient’s con- 
versation with a third party, but over- 
heard by the physician, would not be 
confidential. 

The “by a patient” limitation permits a 
physician to discuss information provided 
to him by a third party. 

“{I]jn the course of the care and treatment 
of such patient” limits the circumstances un- 
der which information will be confidential. 
For example, if an uninjured person admits 
fault to his family doctor, the admission 
would not be confidential. 

Unlike the “medical condition” provision, 
this provision does not permit a physician 
to discuss “information” with the patient’s 
legal representative, without written authori- 
zation or subpoena. 

Similar to the “medical condition” provi- 
sion, physicians may disclose “information” 
to other physicians only if the others are 
“involved in the care or treatment of the 
patient.” 

Finally, the “information” provision per- 
mits the physician to disclose “information” 
when subpoenaed at a hearing, trial or depo- 
sition. Query whether, by failing to include 
a similar exception to the “medical condi- 
tion” prohibition, the legislature inadver- 
tently created an evidentiary privilege re- 
garding the treating physician’s findings and 
opinions concerning the patient’s medical 
condition. Because this result is so far re- 
moved from the legislature’s intent, and be- 
cause the privilege would be extraordinary, 
this analysis will assume that the statute does 
not create such a privilege. 


Effects on Personal Injury 
Litigation 

The problem that attorneys (most of the 
time, defense attorneys) now face is how 
to discover, in the least expensive and most 
strategically appropriate fashion, what ireat- 
ing physicians will say when they get to trial. 

This task used to be simple. Defense at- 
torneys subpoenaed the treating physician’s 
records, arranged a conference with the phy- 
sician to learn his opinions and findings, 


| 


and then decided whether to depose the phy- 
sician. Now the plaintiff, in many cases, will 
be able to force the defense to depose the 
plaintiff's treating physicians in order to dis- 
cover their opinions and findings. 

For virtually every “move” the defense 
may make to discover the treating physi- 
cian’s knowledge and opinions (short of 
taking his deposition), the plaintiff has a 
“countermove” to protect that information. 


The problem that 


attorneys face is how 
to discover what 
treating physicians 
will say at trial 


Defense counsel requests authorization to 
obtain the physician’s records or to have a 
conference. Permission denied. Defense coun- 
sel attempts to have records subpoenas 
issued pursuant to Rule 1.351. Plaintiff's 
counsel objects. Defense counsel sets the phy- 
sician’s records’ custodian for deposition 
duces tecum and finally obtains the records. 
The records may or may not be legible, may 
or may not contain relevant diagnoses or 
history, and probably will not contain opin- 
ions regarding causation. 

Defense counsel sends “expert witness” 
interrogatories pursuant to Rule 
1.280(b\(3)(A). Plaintiff objects: Treating phy- 
sicians’ knowledge and opinions are not 
discoverable under this rule.!2 Defense coun- 
sel sends interrogatories requesting the 
plaintiff to state the treating physician’s opin- 
ions and other knowledge;!? plaintiff’s 
counsel controls the content of the responses. 

When defense counsel has the plaintiff 
examined under Rule 1.360, plaintiff must 
furnish detailed reports of all other exami- 
nations of the same condition, but only if 
plaintiff requests a copy of the IME report.!4 


Plaintiff's “countermove” is limited: He can _ 


protect treating physician information only 
by not requesting the IME report. 

Finally, there is a method to obtain treat- 
ing physicians’ records that is not found in 
the Rules of Civil Procedure. The previously- 
quoted sentence (that follows the “medical 
condition” provision) creates two limited ex- 
ceptions to the prohibition regarding 
furnishing records: (1) When a person, firm, 
‘or corporation has procured or furnished 
examination or treatment with the patient’s 


-. consent; and (2) when compulsory physical 


examination is made pursuant to Rule 
1.360. The fizst exception appears to per- 


mit physicians to furnish records, without 
written authorization, to defense counsel 
when the plaintiff consents to an IME. 

The sentence is somewhat unclear, how- 
ever, regarding the latter situation, when the 
IME is compelled pursuant to Rule 1.360. 
This part of the sentence is passive: It does 
not specify whether it requires the treating 
physicians’ records or the IME physician’s 
records to be furnished to both the defen- 
dant and the plaintiff. This confusion is 
compounded by constitutional limitations 
on the construction of the sentence. 

Regardless of whether the sentence re- 
quires the treating physicians’ or the IME 
physician’s records to be furnished, the re- 
quirement may impinge upon the Supreme 
Court’s rulemaking authority!> unless it is 
carefully construed. “Record” must be con- 
strued to exclude reports described in Rule 
1.260(b)(1), or else the sentence would re- 
quire reports to be furnished in a manner 
inconsistent with the Rule 1.360(b)(1): The 
Supreme Court could readily deem such a 
requirement unconstitutional “rulemaking.” 

Note also that (1) if the provision per- 
tains to IME, not treating, physicians, and 
(2) “record” cannot include “reports,” the 
provision does not make sense: IME doc- 
tors, who usually examine a patient only 


once, typically do not have “records” other 
than the reports they prepare. Thus, the best 
interpretation is that defense counsel who 
compel the plaintiff to submit to an IME 
under Rule 1.360 are entitled to treating phy- 
sicians’ records (but not “reports”) as a mat- 
ter of right. Utilizing this procedure, how- 
ever, again leaves defense counsel with only 
the records, as limited as they likely will be. 

In the end, if the defense wishes to know 
with certainty to what opinions and facts 
plaintiffs treating physicians will testify at 
trial, he must take their depositions. 

This course of conduct, though arguably 
“petty,” is justifiable because it gives the plain- 
tiff several strategic advantages. Plaintiff's 
attorney can confer with the physician be- 
fore the deposition, get a preview of his tes- 
timony, and frame questions accordingly. 
Defense counsel enters the deposition rela- 
tively blind, depending upon how much in- 
formation the physician’s records contain. 
Because the deposition may be used at 
trial,!® this “blindness” forces defense coun- 
sel to violate one of the most important rules 
of trial practice: Never ask a witness a ques- 
tion if you do not know the answer. 

By preserving the treating physicians’ tes- 
timony, defense counsel enables the plain- 
tiff to prove much or all of the medical 
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portion of his case simply by reading the 
depositions at trial. In addition, the defen- 
dant must pay the physician a “reasonable” 
fee for the deposition, and can recover the 
fee only by winning at trial.!7 

Even if plaintiff's counsel chooses to 
forego these advantages, he is at liberty to 
make his cooperation “conditional.” For ex- 
ample, he may require his own presence at 
conferences or limit the subject matter of 
this conferences. Such conditions would not 
be unreasonable in light of the advantages 
conferred by the amendments. 

Although the amendments are, in form, 
directed to health care providers, in sub- 
stance they radically change the process of 
medical discovery. The amendments provide 
plaintiffs with much more control over this 
process and, because defendants will have 
to take more depositions, they drastically 
increase the cost of litigating personal in- 
jury lawsuits. 


Remedies for Breach of the 
Confidential Relationship 

What is the remedy if an attorney induces 
a health care provider to breach his confi- 
dential relationship with his patient? Aside 
from disciplinary measures, appropriate reme- 
dies (within the context of the pending liti- 
gation, i.e., other than allowing suits against 
the physician or attorney) are difficult to 
conceive. In one jurisdiction, a court struck 
the physician’s testimony.'® However, this 
remedy frequently would prejudice the party 
whose confidence was broken by eliminating 
favorable testimony of a physician that im- 
properly conferred with the adversary. Reme- 
dies will likely be found on a case-by-case 
basis, striking testimony and imposing sanc- 
tions as appropropriate. 


Conclusion 
With regard to its construction, this stat- 
ute may go down in history as the “they- 


didn'’t-mean-it” statute. For example, the leg- 
islature probably did not intend to prevent 
an IME physician from discussing the plain- 
tiffs physical condition with the defense at- 
torney who procured the examination. Nor 
did it intend to create an evidentiary privi- 
lege protecting from disclosure, even at trial, 
a treating physician’s opinion of his patient’s 
medical condition, and so on. However, un- 
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til corrective legislation and interpretation 
appear, these arguments certainly can and 
probably will be made. 

The amendments will have a significant 
effect on personal injury litigation, particu- 


larly where litigants will feel it most: In their 
pocketbooks. To prevent what are likely to 
be substantial increases in the cost of medi- 
cal discovery, the plaintiff's and defense bars 
should make a concerted effort to continue 
to use informal medical discovery, and 
thereby minimize the effects these amend- 
ments will have on litigation.0 

' Pra. Stat. §455.241(2), as amended by 1988 
Fl. Laws 208, Section 2. As defined in F.S. 


§455.241(1), “health care practitioners” are 
M.D.’s, osteopaths, chiropractors, podiatrists, 


* naturopaths, optometrists, nurses, dentists and 


dental hygenists, and veterinarians who exam- 
ine or treat any. person. 

2 This article does not discuss the policy con- 
siderations for or against the amendments, but 
see Petrillo v. Syntext Laboratories, Inc., 148 


Il App.3d 581, 499 N.E.2d 952 (1986). 


3 Hippocratic Oath, 400 B.C. 

4For the court’s reasoning, see Coralluzzo 
at 859. 

5 The strategic and economic advantages of 
this practice are discussed infra. 

6 Committee debate and discussion of May 
19, 1988 (taped). 

7 Fra. Stat. §90.501-90.5055. 

8 As one court has observed, “The doctor, 
of course, owes a duty to conscience to speak 
the truth; he need, however, speak only at the 
proper time.” Alexander v. Knight, 197 Pa.Su- 
per. 79, 177 A.2d 142, 146 (1962). 

9 For convenience, this article refers to com- 
pulsory examinations performed pursuant to 
Rule 1.360 as “independent medical examina- 
tions,” or “IME’s.” 

10 Fra. Stat. §§901.501-90.5055. 

'l Unlike typical evidentiary privileges, this 
privilege would protect information regarding 
the very condition the plaintiff placed in issue 
by filing suit. See Fra. Stat. §§90.502(4)(c), 
90.503(4)(c), 90.5055(4)(c). 

!2 Coralluzzo v. Fass, 450 So.2d at 859 (Fla. 
1984). 

13 See FLa.R.Civ.Proc. 1.340(b) and 1.280(b). 

14 FLa.R.Civ.Proc. 1.360(b)(1). 

'5 See FLa.Const. art. V, §2(a). 

16 FLa.R.Civ.Proc. 1.390(b). 

Fia.R.Civ.Proc. 1.390(c); Uniform Guide- 
lines for Taxation of Costs in Civil Actions §2, 
Fra. Stat. 57.041. 

18 Miles v. Farrell, 549 F.Supp. 82 (N.D.IIL, 
1982). 
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y insurance related dispute either through 


FAMILY LAW 


Equitable Distribution in Florida: 
Redistributing the Bundle of 
Rights and Responsibilities 


very first-year law student strug- 

gles with the concept of the fee 

simple until the professor portrays 

the owner of the fee simple as one 
who holds a bundle of rights. The concept 
of equitable distribution in Florida becomes 
equally manageable when one thinks of par- 
ties to a marriage as joint owners of a bundle 
of rights and responsibilities. Equitable dis- 
tribution is nothing more than a redistribu- 
tion of that bundle into two, not-necessarily- 
equal but equitable bundles of the rights 
and responsibilities acquired during the mar- 
riage. 

When spouses petition for dissolution of 
marriage, they conceptually hand over their 
real and personal property, debts, and in- 
comes to the court. The court returns the 
nonmarital assets and liabilities to their own- 
ers. It redistributes the remaining “sticks” 
into two approximately equal bundles. 
Then, if under the facts of that marriage, 
as equal division is inequitable, the court 
reclaims “sticks” from one spouse’s bundle 
and gives them to the other spouse. Finally, 
it weighs the bundles. If the court awarded 
each spouse a relatively equal bundle of 
rights and responsibilities, it orders the par- 
ties to assume their own attorneys’ fees. If 
not, it orders the party with the larger bun- 
dle to pay all or part of his spouse’s fees 
and costs. 

Equitable distribution should be ap- 
proached in this manner because equitable 
distribution is the end, not the means! even 
though many practitioners and judges per- 
ceive equitable distribution as the act of 
dividing tangible property. They deal with 
support provisions as unrelated concepts. 
They are not alone. Even the Florida Leg- 
islature in enacting the long-awaited equi- 
table distribution statute states: “After the 
determination of an equitable distribution 
of the marital assets and liabilities, the court 
shall consider whether a judgment for ali- 
mony shall be made. 


The legislature appears to regard equita- 


Simple concept: 
Parties to a 
marriage are joint 
owners of a bundle 
of rights and 
responsibilities 


by Wayne J. Boyer 
and M. Katherine Ramers 


ble distribution of marital assets and 
liabilities as a process separate and distinct 
from awards of alimony.” It clearly is not, 
nor has it been from its inception. Equita- 
ble distribution is a goal? achieved by 
utilizing the interrelated remedies of perma- 
nent periodic, rehabilitative, and lump sum 
alimony, as well as child support, special 
equity, and exclusive possession.‘ To rec- 
oncile the new statute with case law, one 
must conclude the legislature merely in- 
tended to establish the order in which the 
court should proceed as it undergoes a step- 
by-step approach to equitable distribution 
of all assets and liabilities, including income. 


Step 1: Nonmarital Assets, 
Liabilities 

In step one, the court sets apart to each 
spouse that spouse’s nonmarital assets and 
liabilities.5 Although the legislature defines 
“nonmarital assets and liabilities,” positive 
identification is impossible without juxta- 
posing this list over the statute’s list of 
“marital assets and liabilities”? and court 
opinions. What appears to be a simple act 
of extracting certain “sticks” from the bun- 
dle of rights and responsibilities actually calls 
for a sophisticated valuation and applica- 


tion of the special equity formula. Some 
“sticks” must be broken. 

A nonmarital asset is the premarital value 
of individually-titled property, less any spe- 
cial equity established by the other spouse. 
Because the statute creates a presumption 
that premarital property conveyed to one’s 
spouse and held as tenants-by-the-entireties 
is marital property,® the court may cull out 
property not transferred in whole or part.? 
It may only take the value at the time of 
the marriage, however, For instance, the 
court excludes proven premarital contribu- 
tions to retirement or annuity pians.!° 
Likewise, it may not touch the property’s 
enhanced value resulting from marital la- 
bor or funds.!! These values will be distrib- 
uted later with the marital assets. 

The value of individually-titled property 
acquired during the marriage, less the other 
spouse’s special equity claim, is nonmarital 
when it emanates from sources unconnected 
to the marriage. Unconnected sources in- 
clude inheritances,!2 trust assets,!3 and 
workers’ compensation and personal injury 
awards to the extent they compensate a 
spouse for pain and suffering or loss of con- 
sortium rather than lost wages, earning 
capacity, or hospital expenses.'4 Due to the 
legislature’s specific designation of gifts from 
one spouse to the other as marital assets, 
interspousal gifts should no longer be set 
apart to the donee!> although gifts from 
others are.!6 

As with individually-titled property, 
jointly-titled property becomes nonmarital 
in whole or part when one spouse’s special 
equity claim overcomes the presumption 
that it is marital property.!” To claim a spe- 
cial equity, a spouse must prove he con- 
tributed services or funds toward a specific, 
tangible property.'® The expanding reliance 
on justified lump sum alimony has virtu- 
ally eliminated services as a special equity 
source. For the most part, special equity 
arises when one contributes funds from 
a source unconnected with the marital 
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relationship.'? The noncontributing spouse 
rebuts by showing his spouse. intended to 
make a gift to him when she put the property 
in joint names.” Commingling funds in accounts 
in which both exercised control?! for long 
periods of time” provides the best evidence. 
If special equity exists, the court gives the 
contributing spouse one-half the ratio which 
his initial contribution bears to the entire 
consideration.?3 Later, this ratio will be 
added on to whatever share the court finds 
equitable in dividing the martial assets. Then 
the combined percentages are applied to the 
total proceeds after deducting necessary and 
reasonable expenses incident to a sale.”4 


Step 2: Marital Assets 

After the court sets aside the nonmarital 
assets and special equities, it deals with the 
remaining property and attendant liabilities. 
In step two, the court values, transfers, and 
secures marital assets to the individual. The 
court exercises broad discretion in setting 
the valuation date despite statutory encour- 
agement to consider the earlier of the dates 
on which the parties entered a separation 
agreement or filed for dissolution.2> Once 
the date is established, the court may ac- 
cept any one of several methods of valu- 
ation.” The only requirement is that it predi- 
cates its valuation on some record evi- 
dence.?’ Often this requirement pits one ac- 
countant against another. 

Next, the court initially divides the total 
value of real and personal property equally” 
through cross awards of lump sum ali- 
mony.?? Under certain circumstances, the 
court is restricted in its transfer unless the 
prospective recipient joined his spouse’s cor- 
poration as a party.>° Partnership property 
is even more difficult to transfer because it 
is not assignable and a levy on partnership 
assets for the debts of an individual partner 
disrupts business.>! 

Once marital assets are transferred, any 
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or all of the cross awards of lump sum ali- 
mony may be secured by ordering the do- 
nor to purchase a life insurance policy, post 
a bond,32 or submit to a lien on the assets 
he received.33 


Step 3: Income Allocation 

The court then proceeds to step three, 
where it allocates income through awards 
of rehabilitative, permanent. periodic, and 
lump sum for support alimony.*4 In addi- 
tion to earned income, income is produced 
by the marital35 and nonmarital* assets dis- 
tributed to the parties. A spouse is also cred- 
ited with income she will receive for the 
support of a child of the marriage,?” or he 
may have reduced income because he sup- 
ports his mother.*® A crucial inquiry is 
whether income should be imputed to a 
spouse either because the parties’ standard 
of living obviously reflects uncovered but 
available sources? because income has been 
masked as loans” or deferred profits,4! or 
because one spouse is not using his best ef- 
forts to gain employment equal to his ca- 
pabilities.42 

Income in hand, the court allocates it ac- 
cording to the needs of one spouse and the 
ability of the other to meet those needs.*3 
Although one cannot live as extravagantly 
as two, standard of living is the primary 
factor in awarding permanent periodic ali- 
mony. Each is entitled to live in a manner 
reasonably commensurate with the standard 
established during the course of a long- 
term marriage.“ In addition, the parties’ 
ages and health, even their foreseeable physi- 
cal conditions, must be considered.‘ If the 
parties are in approximately equal finan- 
cial positions, even a long-term marriage 
will not warrant permanent periodic ali- 
mony.“ On the other hand, if one party’s 
needs are great, permanent periodic alimony 
could be awarded in.a two-year marriage.*” 
The length of the marriage is simply one 


other factor which might or might not cause 
the parties to be in unequal positions. 

Generally, however, when the marriage. 
is short and one spouse has not been re- 
moved from the workforce for an extended 
period of time, the disparate earning capaci- 
ties can be balanced by awarding rehabili- 
tative alimony. The court may award reha-. 
bilitative alimony to educate or retrain,*® 
to cover relocation expenses,*? to.assist dur- 
ing the period when property is. being 
converted to income-producing assets,°° or 
to pay for counselling for the temporary 
depression.5! 

As an alternative to other alimony, lump 
sum alimony for support may be used in 
some circumstances such as when the par- 
ties are so acrimonious that it would be best 
to terminate their relationship completely.52 
Moreover, in light of the present conflict 
over when F.S. §61.08(3) authorizes a court 
to secure permanent periodic alimony in its 
entirety as it does lump sum alimony,>? lump 
alimony payable in installments is attrac- 
tive. It also eliminates the obvious inequity 
in awarding one spouse a larger portion of 
the assets and claiming the disparity is jus- 
tified by awarding the other spouse perma- 
nent periodic alimony which terminates 
upon the death of either spouse or upon 
the remarriage of the recipient. 


Step 4: Weighing Special 
Circumstances 

Nevertheless, after attempting to balance 
the parties’ incomes™ through alimony 
awards, the court moves on to step four 
where it determines whether its relatively 
equal division of property, debts, and in- 
come is inequitable due to special circum- 
stances.°5 One of the parties may deserve 
less of the assets or income than the other 
because that party engaged in marital 
misconduct, or one of the parties may de- 
serve more because that party made an 
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extraordinary contribution. 

Although misconduct has become synony- 
mous with adultery because of the Florida 
Legislature’s insistence on retaining the fault 
in no-fault, it also encompasses abuse,>° 
drug use,5” negligence,** conversion,»? and 
fraud. When F.S. §61.08 refers to “adul- 
tery,” the practitioner should read in “mis- 
conduct.” To what extent he should regard 
misconduct is somewhat unclear since the 
new statute went into effect. Previously, F.S. 
§61.08 provided that the court could con- 
sider the circumstances of adultery of a 
spouse in determining whether alimony 
should be awarded to that spouse. It now 
allows the court to consider the circum- 
stances of adultery of either spouse in de- 
termining the amount of alimony, if any. 
If the courts interpret this cryptic change 
in the statute as nothing more than codifi- 
cation of existing law spelling out the al- 
ready mutual circumstances under which it 
may be considered at all, the general rule 
is that adultery and other marital miscon- 
duct must be related to the parties’ finan- 
cial situation to affect distribution of assets 
or income. If not, attorneys will once again 
be forced to uncover and submit to the court 
every painful moment which occurred in the 
parties’ marriage. 

To date, however, misconduct will not 
enhance an award unless it directly causes 
the innocent spouse to have greater finan- 
cial needs.®! A spouse’s award can also be 
diminished if his misconduct depleted the 
family’s resources.® Several expenditures for 
motel rooms is too diminimus, however, and 
does not materially contribute to depletion 
of the marital assets.6> Concurrent miscon- 
duct by the spouse, on the other hand, will 
offset any suggested reduction in the award 
of one who dissipated the finances. Fi- 
nally, if dissolving the marriage means both 
parties will face disastrous economic situ- 
ations, it is only fair that the errant spouse 
bear the brunt of the hardship.® 


The flip side is that contributions over 
and above normal marital expenditures of 
funds or services justify unequal awards of 
alimony. Hard-to-trace special equity funds 
fall into this category. Investments of time 
into political careers®’ or educational pur- 
suits® also warrant consideration when the 
court divides the assets or fixes support 
awards. Assuming all of the household du- 
ties while working outside the home and 
paying the other spouse’s support obliga- 
tions might justify an unequal award as 
well. Various “other factors” will justify 
disproportionate treatment such as lengthy 
separation” and bilateral decisions which 
benefited one spouse more than the other.7! 


Final Step: Attorneys’ Fees 

In the final step, the court surveys the 
assets, liabilities, and income it awarded each 
spouse to determine whether an award of 
attorneys’ fees and costs is in order. Divi- 


This bundle 
approach in no way 
advocates what the 


law should be 


sion of assets in and of itself will not con- 
trol entitlement to attorneys’ fees.”2 Unequal 
earning capacity likewise does not ensure 
an award.’3 The court must look at the to- 
tal picture. If the result is a roughly equal 
division of the parties’ assets, liabilities and 
incomes, each bears his own attorney’s fees 
and costs.”4 However, when one party had 
nonmarital assets set aside at the beginning’> 
or when some other factor created a great 
disparity,” the spouse in the better finan- 
cial situation may have to pay all or part 
of the other’s fees.”” 

This bundle of rights and responsibilities 


approach to equitable distribution in no way 
advocates what the law should be when 
spouses divorce in Florida. It simply rec- 
onciles the new statute with older case law. 
As a practical matter, it may also assist the 
practitioner in drafting marital settlement 
agreements or in explaining why the result 
of a contested dissolution was not what the 
litigant thought it should have been. After 
all, what family law attorney has not strug- 
gled to answer the client’s question, “So why 
did the judge ‘stick’ it to me?”0) 
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n formal administrative proceedings gov- 
erned by F.S. §120.57(1), hearing offi- 
cers are ordinarily the triers of fact. Ex- 
pert witnesses are often called by the 
parties involved in these hearings to assist 
the hearing officer when specialized knowl- 
edge is needed to form conclusions or to 
resolve factual disputes. The function of the 
expert is to provide scientific, technical or 
other expertise which will assist the deci- 
sionmaker in understanding the evidence in 
determining a fact in issue or choosing be- 
tween competing policies. Because of the 
frequency with which experts are called to 
testify in formal administrative hearings, and 
the expense involved in their employment, 
it is important to review ways in which ex- 
pert testimony can be discovered and used 
in an expeditious and economical manner. 


Regulatory Expertise 

A major problem area is expert testimony 
concerning agency rules and regulations. 
Many agency employees are required to be 
familiar with rules, statutes and legal con- 
cepts which relate to their agency functions. 
These employees are often tendered as ex- 
perts at hearings and are asked to give opin- 
ions on the applicability of certain rules and 
statutes to the facts of the case. Opinions 
are elicited on ultimate questions which re- 
quire legal conclusions. These legal con- 
clusions cannot properly be drawn by the 
expert as that determination is reserved for 
the hearing officer, and ultimately for the 
agency head.! 

Traditionally, the courts have allowed lay 
witnesses to present expert testimony con- 
cerning governmental rules and regulations, 
but such testimony has been limited.? Ex- 
pert testimony may be adduced to show the 
presence or absence of elements which call 
a regulatory ordinance’s application into 
play. For example, in Chimeno v. Fontaine- 
bleau Hotel Corp., 251 So. 2d 351 (Fla. 3d 
DCA 1971), expert witnesses for both sides 
testified as to the applicability of an ordi- 
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nance of the City of Miami regulating ele- 
vators. The trial court admitted the tes- 
timony and was upheld by the appellate 
court. 

The rule in Chimeno was clarified by the 
Florida Supreme Court when it held that 
experts may testify as to specific facts which 
will determine whether a particular regula- 
tion is applicable.> But determination of the 
applicability of rules or regulations is out- 
side the expert’s function. When an expert 
on rules and regulations testifies, it is im- 
portant to limit the testimony under the guide- 
lines which have been set by case law and 
to allow the hearing officer, in the first in- 
stance, to draw the legal conclusions. 


Prefiled Testimony 

The decision as to how the testimony of 
an expert will be presented at hearing may 
not always be within the sole discretion of 
the presenting attorney. In Community Hos- 
pital of New Port Richey v. DHRS, 520 
So.2d 604 (Fla. Ist DCA 1987), over ob- 
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jection of counsel, the hearing officer or- 
dered parties to present direct testimony of 
expert witnesses in the form of prefiled tes- 
timony. On appeal, the district court af- 
firmed the ruling and determined that the 
hearing officer did not err in requiring the 
parties to prefile the testimony of their wit- 
nesses. Additionally, recent statutory 
changes to the review process for certificates 
of need for health care facilities require the 
Division of Administrative Hearings to 
adopt procedures to maximize the use of 
stipulated facts and the admission of 
prepared testimony in these specialized 
proceedings. 

The Division of Administrative Hearings 
has amended its rule regarding prehearing 
procedure and hearing officers may now re- 
quire, in appropriate cases, prefiled testi- 
mony of all witnesses, including experts.‘ 
Thus, counsel in complex cases may be faced 
with prehearing orders requiring a specific 
type of expert presentation. 


Discovery 

Under the rules of procedure which gov- 
ern administrative hearings, parties “may ob- 
tain discovery through the means and in 
the manner provided in Rules 1.280 through 
1.400, Florida Rules of Civil Procedure.” 
FAC Rule 221-6.019(1). 

To discover whether the opposing party 
intends to call experts at hearing, counsel 
can ask for the information through the use 
of interrogatories.5 Any party may file a 
motion for a prehearing order which requires 
opposing counsel to list witnesses by a date 
certain and to identify the witnesses on his 
witness list who will be called as experts. 
The authority for the hearing officer to set 
these discovery limits is found in FAC Rule 
221-6.016. 

If opposing counsel does not disclose an 
expert witness as required by a prehearing 
order, the expert may still be allowed to 
testify, at least when disclosure, although 
belated, comes well before final hearing. In 


i 


First Republic Corp. of America v. Hayes, 
431 So.2d 624 (Fla. 3d DCA 1983), the trial 
court excluded an expert witness because 
the attorney for the party calling the wit- 
ness did not place a doctor’s correct name 
on the pretrial catalog. The ruling was made 
at the pretrial conference. Although the trial 
court has the inherent power to exclude a 
witness for failure to comply with an order 
requiring name disclosure,® the district court 
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found that the sanction imposed was too 
harsh. The trial court’s imposition of the 
order excluding the expert affected the cli- 
ent as opposed to the attorney who failed 
to comply with the court’s pretrial order. 
The appellate court reversed the trial court 
and remanded the case for a new trial. 

In the Fourth District Court of Appeal, 
a trial court’s decision to exclude an expert 
witness due to opposing counsel’s failure to 
provide the name in response to a pretrial 
order was upheld. The case, County of Bre- 
vard v. Interstate Engineering Co., 224 
So.2d 786 (Fla. 4th DCA 1969), involved 
a situation in which counsel did not pro- 
vide a responsive witness list in compliance 
with the court’s pretrial order. The notice 
to the other side concerning a possible ex- 
pert witness was the inclusion of the fol- 
lowing on the witness list: “One or more 
engineers registered in the State of Florida.” 
A supplemental witness list sent shortly be- 
fore trial limitec the possible expert to one 
registered professional civil engineer. Five 
days before trial the name of the expert was 
mailed to opposing counsel. When objec- 
tion was made to the expert’s testimony be- 
cause his name was not submitted within 
the time required and no good cause was 
shown for the delay in submitting his name, 
the court sustained the objection. 

The district court affirmed the trial court’s 
ruling and stated: 
Notwithstanding the status of the witness as an 
expert nor the lack of surprise the trial court 
has the inherent authority to insist upon com- 
pliance with any reasonably imposed pretrial re- 
quirements designed to expedite the trial of liti- 
gated matters. 


224 So.2d at 788. 

The line of cases involving the exclusion 
of experts based upon opposing counsel’s 
failure to provide the names in response to 
a pretrial or prehearing order require that 
each case be reviewed on the circumstances 
involved in that case. Prejudice to the op- 
posing party and failure to respond to rea- 
sonably imposed requirements without good 
cause appear to be key factors upon which 
the decisions are made. 

Once the names of the opposing party’s 
experts are acquired, the next decision to 
be made is whether to send interrogatories 
or to take depositions. Routine discovery 
of experts begins by interrogatories, unless 
the hearing officer orders otherwise.’ If in- 
terrogatories are prepared, objections to the 
questions must be made by the opposing 
party before they are answered. Otherwise, 
the answers may be introduced at hearing 
by either party.’ 

If a deposition is taken of an expert, the 
expert may request an expert witness fee.9 


36 THE FLORIDA BAR JOURNAL/DECEMBER 1988 


This does not mean that the expert can re- 
quire the tender of expert witness fees in 
advance of the deposition. In Engel v. Rigot, 
434 So.2d 954 (Fla. 3d DCA 1983), an ad- 
ministrative hearing involving a disciplinary 
proceeding, the petitioner sought to take the 
depositions of four dentists. The Depart- 
ment of Professional Regulation filed a mo- 


Discovery of 
expert opinion by 
disposition can 
become costly for 
a client 


tion to quash the subpoenas, alleging that 
expert witness fees must be paid in advance 
and must accompany the subpoenas. The 
hearing officer quashed the subpoenas on 
that basis. In the district court’s decision 
to reverse the hearing officer’s order, the 
court held: 


... that given the penal nature of the pro- 
ceedings these are ‘appropriate circumstances’ 
in which payment of expert witness fees should 
not be required to the deposing of the experts. 


In Roemhm v. Department of Profes- 
sional Regulation, Board of Medical Ex- 
aminers, 394 So.2d 394 (Fla. 4th DCA 
1987), despite prior representation of coun- 
sel to the hearing officer that an agreement 
had been made between the parties to al- 
low the board to take the deposition of an 
expert witness, the doctor involved in the 
license disciplinary proceeding refused to 
make the expert available until the board 
agreed to pay a specified expert witness fee. 
The board requested that sanctions be ap- 
plied against the doctor and that the expert 
be made available for deposition. The hear- 
ing officer granted the board’s request and 
the doctor appealed. Upon review, the dis- 
trict court dismissed the appeal. 

In administrative hearings involving dis- 
ciplinary actions, the party taking the depo- 
sition may not have to pay the expert wit- 
ness fee in advance. However, the party may 
eventually become responsible for the speci- 
fied fee or a fee determined to be reasonable 
by the hearing officer. This issue remains 
unresolved in hearings which do not involve 
disciplinary matters that are penal in na- 
ture. There is dicta in the Engel case which 
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suggests that the Third District Court of 
Appeal considers the advance payment of 

_ expert witness fees in an administrative hear- 
ing to be “oppressive.” 

If an expert is a state employee and is 
called to testify as a direct result of that 
state employment, the expert witness is en- 
titled only to per diem and travel expenses 
normally paid such state employees.!° 

Discovery of expert opinion by deposi- 
tion can become costly for a client. The cli- 
ent could end up paying the expert witness 
fees for opinion given in discovery and later 
used in deposition form by the opposing 
party at hearing.!! 


Presentation 

Once a witness is tendered as an expert, 
the opposing party has the opportunity to 
voir dire the witness.!2 The hearing officer 
must then determine if the witness has suf- 
ficient qualifications to give an expert opin- 
ion. This ruling, absent an abuse of dis- 
cretion, will not be reversed on appeal.!3 
Unsuccessful attacks, aimed at precluding 
opinion testimony, are frequently made 
upon the qualifications of opposing experts. 

The administrative practitioner should re- 
call that a witness need only have special- 
ized knowledge, skill, education, training or 
experience and be able to assist the trier 
of fact to qualify to give opinion testimony.!4 
All other attacks are more properly directed 
toward the credibility of the testimony rather 
than its admissibility.!5 

Once qualified, the testimony of support- 
ing expert witnesses may be presented at 
hearing in a variety of ways: By deposition,!® 
prefiled testimony!’ or by live testimony. 
Whatever manner of presentation is decided 
upon, it is the duty of counsel to ask the 
proper questions which will allow the hear- 
__ ing officer to determine if the witness is quali- 
fied to testify as an expert and, if so, the 
-range of subjects about which the expert 
can offer opinions.!® 


Summary 

An aggressive use of prehearing motions 
which limit discovery deadlines and the ef- 
ficient use of other means for discovery can 
greatly reduce the costs surrounding the dis- 
covery of opposing expert opinions in ad- 
ministrative proceedings. If an expert is un- 
available for hearing, a deposition may be 
used in lieu of live testimony at hearing. 
Depositions, as well.as prefiled testimony, 
can also be used to reduce the time and 
costs involved in presenting expert testimony 
even when experts are available.. The deci- 
sion to use prefiled testimony may not be 
reserved to counsel, as the hearing officer 


may require the parties to prefile witness 
testimony. 

In order to reduce the weight which may 
be given to opposing expert testimony and 
to increase the weight given to supporting 
experts, the party opposing the testimony 
should assail both the adverse expert’s quali- 
fications and the factual basis of the ad- 
verse witness’ opinion. 

Experts are frequently misused in admin- 
istrative hearings and are asked to give opin- 
ions which go beyond their areas of spe- 
cialized training. . Although experts may tes- 
tify as to the factual basis ‘which relates to 
the applicability of a specific rule or regu- 
lation, care should be taken to ensure the 
expert does not stray beyond this limited 
area.) 
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What can you do to help a lawyer friend 
who has a drinking problem? 


You don’t help by just covering up for your friend, pretending there isn’t a 
problem. People who have alcohol problems can’t begin to help themselves 
until they recognize they have a problem. 

You can help by honestly telling your friend that you are worried about 
what you-see happening. Tell your friend how you feel about his or her drink- 
ing, and be very specific about situations and problems caused by your friend’s 
drinking. It-might mean a lot coming from you, and might help your friend 
begin taking a hard, honest look at what’s happening. 

And you might suggest your friend call our.confidential, no-cost HOTLINE, 
for access to our statewide NETWORK of Florida lawyers who have learned 
successful recovery from their own alcohol problems. We’ll share what we've 


We know how your friend feels 
1-800-282-8981 
. all calls are strictly 
confidential. 
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Remember this from 
last year? 


understated the problem. 


We thought $750 million in lost business was bad 
enough. But the figures for 1987 are even more alarming: 
over $1.25 billion in title insurance was written without 
Florida attorneys. 

It's eminently clear from this that commercial title insur- 
ance companies would just as soon write all their business 
direct, and leave you out of the deal. 

The Fund, on the other hand, is not in business to 
write policies direct. All our business comes from attorneys. 
After all, we were created for the benefit of real estate attor- 
neys, and we've served their interests for over forty years. 

Our Million Plus program is a good example. With it, 
we are able to help Florida attorneys prosper in the highly 
competitive multi-million dollar real estate market. 

First, we reinsure at our cost. In contrast to the com- 
mercial companies, who make extra profit on the deal by 
marking up the reinsurance. Our way means a considerable 
savings to you, and one that grows with the size of the deal. 

We guarantee a 70/30 split on all Million Plus 
policies, too. Plus, we support you with a Construction 
Loan Services Program, a Lender Relations Department, 
certificates to cover liability, and more. 


For more information on The Fund and our Million 
Plus program, return the coupon. 

And the next time you start to call a commercial title 
insurance company, stop and think about all they're doing 


Please send me more information on The Fund and the following services: 


O Million Plus O Construction Loan Services 
Lender Relations Developer Business 


Name/Title 


Address 
State/City/Zip 


Attorneys’ Title Insurance Fund, Inc., PO. Box 628600, Orlando, FL 
32862, Attn: Marketing Services. 
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REAL PROPERTY, PROBATE & TRUST LAW 


Generation-Skipping Transfers After 
The Technical Corrections Bill 


n March 1987 one of the authors pub- 

lished an article in the Bar Journal en- 

titled “Generation-Skipping Transfers: 

A Primer for Estate Planners.”! The pur- 
pose of this article is to supplement the pre- 
vious article and explain how the proposed 
Technical Corrections Bill will modify the 
original statute. 

On March 31, 1988, the Technical Cor- 
rections Bill of 19882 (bill) was introduced 
before Congress. The bill proposed to make 
technical, clerical, conforming and clarify- 
ing amendments to the Tax Reform Act 
of 19863 (Act) and the Revenue Act of 
1987,4 as well as to other legislation intro- 
duced before the 99th Congress. 

The House Committee on Ways and 
Means amended and favorably reported the 
bill on July 14, 1988, as the “Miscellaneous 
Revenue Bill of 1988.” Similarly, the Sen- 
ate Finance Committee favorably reported 
the Technical Corrections Bill of 1988 on 
August 3, 1988. Both the House and Sen- 
ate versions of the bill slightly modify the 
original bill introduced on March 31, 1988. 
This article will focus on what the authors 
feel are the more substantial changes made 
to Ch. 13 of the Internal Revenue Code of 
19865 as contained in the most recent ver- 
sions of the House and Senate bills at the 
time this article is published. However, the 
reader should consult the bill when dealing 
with a generation-skipping transfer (GST) 
problem due to possible changes the bill may 
further undergo prior to its enactment. 


Overlap of Terms 

Presently a “direct skip” is defined as a 
transfer subject to estate or gift tax of an 
interest in property to a skip person.® In 
contrast, a “taxable termination” is defined 
as a termination of an interest in property 
held in trust if (1) there is no nonskip per- 
son who has an interest in the trust after 
the termination or (2) at no time after the 
termination may a distribution be made 
from that trust to a nonskip person.’ There- 


The bill will 
modify Tax 
Reform Act of 
1986 regarding 
generation-skipping 
transfer 


by J. Ronald Skipper 
and E. John Lopez 


fore, there are situations in which a trans- 
fer could constitute both a taxable termi- 
nation and a direct skip. In such a situation, 
no guidance is presently given as to whether 
the transfer should be treated as a taxable 
termination or a direct skip, or both. 
Whether a transfer is treated as a direct 
skip or a taxable termination can be very 
important for two reasons. First, the GST 
tax on a direct skip is calculated on a tax 
exclusive basis and a GST tax on a taxable 
termination is calculated on a tax inclusive 
basis. Second, a transfer can only qualify 
for the so-called “predeceased child exemp- 
tion” of §2612(c)(2) or the grandchild ex- 
emption of §1433(b)(3) of the Act if the trans- 
fer constitutes a direct skip. For some un- 
known reason, Act §1433 was not codified 
into the Code. Therefore, it is very frus- 
trating merely trying to locate this statu- 
tory provision. To provide for a rule of pri- 
ority the original bill as introduced on 
March 31, 1988, proposed adding 
§2612(a)(3). This new section would have 


provided that a direct skip takes precedence 
over a taxable termination when a transfer 
could constitute either a direct skip or a 
taxable determination. Unfortunately, for 
reasons unknown to the authors, this pro- 
vision was deleted from the bill. It is hoped 
this problem will be resolved by regulation. 

Fortunately, the bill eliminates the doubt 
as to whether a transfer that could have 
been either a direct skip or taxable termi- 
nation may qualify for the predeceased child 
exemption or the grandchild exemption. As 
readers may recall, the predeceased child 
exemption is a special rule designed to elimi- 
nate hardship when someone makes a trans- 
fer of property to or for a grandchild whose 
parent is deceased so long as the deceased 
parent is the transferor’s child (or the trans- 
feror’s spouse’s or former spouse’s child). 
The method chosen to achieve this result 
is to treat the grandchild as if he? were the 
transferor’s child for purposes of determin- 
ing whether a transfer is a direct skip. 

For example, if the transferor’s child is 
deceased and the deceased child has a child 
living, the transferor could transfer one mil- 
lion dollars to the grandchild and the trans- 
fer would not constitute a direct skip. Be- 
cause the grandchild is deemed to be in the 
same generation as the transferor’s child, 
there is no direct skip and, therefore, no 
GST. However, if instead of an outright trans- 
fer to a grandchild the transfer is made in 
trust for a grandchild with income to be 
paid to the grandchild during his lifetime 
with the remainder to be paid in equal shares 
to the grandchild’s children who survive the 
grandchild, again, there is no GST upon 
the transfer in trust for the benefit of the 
grandchild. This is because the grandchild 
is treated as if he were the transferor’s child 
and the grandchild’s children are treated as 
if they were the transferor’s grandchildren. 
Because the grandchild, who is treated as 
a nonskip person, has an interest in the trust, 
the transfer to the trust is not a direct skip. 
However, if there is a distribution from the 
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trust to the grandchild, the transfer to the 
grandchild would constitute a taxable dis- 
tribution and would constitute a GST. 

The bill provides that if a transfer toa 
trust would be a direct skip but for the pre- 
deceased child’s exemption, then a distri- 
bution out of the trust will not constitute 


a taxable distribution. Furthermore, upon 


the termination of the trust, the distribu- 
tion of the assets will not constitute a.tax- 
able termination. 

Similarly, there is a special exemption 
from the term “direct skip” for transfers 
made before January 1, 1990, from.a trans- 
feror to his grandchild to the extent that 
the aggregate transfers from the transferor 
to that grandchild do not exceed $2 mil- 
lion.!© This exemption is the so-called “Gallo 
exemption” and is referred to herein as the 
“grandchild’s exemption.” However, if the 
transfer is to a trust, the transferred prop- 
erty must be vested for federal estate tax 
purposes in the grandchild.'! This means 
that a separate trust or separate share is 
needed for each grandchild. Furthermore, 
this may mean any property not paid to 
the grandchild during life must be paid to 
the grandchild’s estate. 

As with the predeceased child exemption, 
because the grandchiild’s exemption only ap- 
plies in the case of a direct skip, it does not 
prevent taxable terminations and taxable 
distributions to a grandchild from being sub- 
ject to the tax. However, because the: bill 
provides for a proposed change to §1433 
of the Act, a transfer which does not con- 
stitute a direct skip because of the grand- 


_ child’s exemption also will not constitute 
- a taxable termination or distribution when 


property is transferred from the trust. 


Inclusion Ratio in Lifetime 
Transfers 

The bill also provides a special rule for 
certain lifetime transfers. Presently, a trans- 
feror’s GST exemption may be allocated to 
the transferor’s lifetime transfers at any time 


' during the transferor’s life. If the GST ex- 


emption is allocated on a timely filed gift 
tax return, the value of the property is its 
value for gift tax purposes.!? If the GST 
exemption is not allocated on a gift tax re- 
turn, the value of the property is determined 
on the date the allocation is made.!3 
Additionally, a transferor’s GST exemp- 
tion may be allocated at any time after the 
transferor’s death, on or before the due date 
of the federal estate tax return.!4 This al- 
lows a transferor to be able to freeze the 
value of gifts to grandchildren or other skip- 
persons even though at his death an estate 
tax would be due and payable on the full 
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amount of the then value of the transferred 
property. 

To rectify this, the bili provides that no 
allocation of the GST exemption may be 
made to any property that is transferred dur- 
ing a transferor’s lifetime, but would be in- 
cludible in the transferor’s gross estate un- 
der any section (other than §2035) until the 
end. of the “estate tax inclusion period.”!5 
The “estate tax inclusion period” is defined 
as the period beginning with the date of 
the:lifetime transfer in which such property 
would be includible in the gross estate of 
the transferor and ending upon the earlier 
of (A) the date on which there is a GST 
with respect to the property; or (B) the date 
of the transferor’s death.!6 

If the property is includible in the trans- 
feror’s estate, the value used to determine 
the inclusion ratio is its value for federal 
estate tax purposes.!7 If the property is not 
includible, the value would be the value of 
the property as of the close of the estate 
tax inclusion period, or, if the GST alloca- 
tion is not made on a gift tax return, the 
value of the property would be the value 
of the property when filed with the IRS.!8 


Valuation of Property for 
Computing Inclusion Ratio 

The bill also clarifies the valuation of prop- 
erty transferred as a result of death.!9 Cur- 
rently, for purposes of computing the in- 
clusion ratio, property transferred as a re- 
sult of death is valued at its estate tax value. 
When a taxpayer allocates a portion of his 
GST exemption during his life, the value 
is determined when the allocation is filed. 
However, valuation is uncertain when a trans- 
fer is made during life but for which the 
GST exemption is allocated after death. To 
clarify this, the bill states that unless cer- 
tain requirements prescribed by the Treas- 
ury Secretary are met,”° the value of the 
property transferred to a trust (or the di- 
rect skip) after death would be its date of 
distribution value.?! 

For instance, assume A makes a devise 
of $1 million to a trust for his daughter 
and granddaughter. A’s entire GST exemp- 
tion is allocated to the trust. A’s will con- 
tains a provision directing the devise be 
funded with assets valued at federal estate. 
tax value. Assume that approximately one 
year after death the devise is funded with 
assets then valued at $1.2 million (with a 
federal estate tax value of $1 million). The 
applicable fraction will be: 


$1,000,000 (GST exemption). 


1,200,000 (the date of distribution 
value of the assets) 
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Treatment of Single Trust as 
Multiple Trusts 

Present law provides that substantially 
separate and independent shares of differ- 
ent beneficiaries in a trust shall be treated 
as separate trusts.22 The impact of the GST 
tax sometimes depends upon whether as- 
sets are transferred into one trust or more 
than one trust. For example, if a transfer 
that qualifies for the $10,000 annual exclu- 
sion is made to a GST trust which has an 
inclusion ratio of greater than one, a por- 
tion of the transfer may later be subject to 
the GST tax even though the transfer would 
never be subject to the GST tax if made 
to a separate trust that has a zero inclusion 
ratio. 

To clarify the ambiguity, the bill recog- 
nizes that portions of a trust attributable 
to transfers from different transferors and 
substantially separate and independent 
shares of different beneficiaries in trust will 
be recognized as separate trusts.23 However, 
except for the above, the bill clarifies that 
nothing in the GST law is to be construed 
as authorizing a single trust to be treated 
as two or more trusts.24 Thus, it becomes 
imperative that property that is wholly ex- 
empt from the GST tax by an inclusion ra- 
tio of zero remain segregated from prop- 
erty not wholly exempt. 

Query whether the new change raises 
more questions than answers. Current law 
does not allow a single trust to be divided 
into separate trusts. (But see §114(h)(4) of 
the bill which provides that grandfathered 
portions of trust will be treated as a sepa- 
rate trust). Is the purpose of the new provi- 
sion to deny the effectiveness of will and 
trust provisions which allow the trustee or 
the personal representative to determine how 
many trusts he will use to hold property 
under a will or trust? 


Special Election for Qualified 
Terminabie Interest Property 

Any property for which a QTIP election 
has been made for federal estate and gift 
tax purposes, the estate of the decedent or 
the donor spouse, whichever is appropri- 
ate, may elect to treat the property for GST 
tax purposes as if no QTIP election had 
been made. Thus, under this so-called “re- 
verse QTIP election,” the donor or dece- 
dent’s spouse would be treated as the trans- 
feror for GST tax purposes, even though 
the property is treated as passing to the do- 
nee or surviving spouse for federal estate 
and gift tax purposes. 

The reverse QTIP election is one of the 
most important concepts for the attorney 
to understand. In addition, this objective 


of utilizing the decedent’s $1 million exemp- 
tion requires great care in drafting. Many 
attorneys have raised the question as to 
whether one or two separate QTIP trusts 
would be required in the situation where 
the value of the decedent’s assets exceeded 
$1 million and the decedent had not util- 
ized any of his so-called “equivalent exemp- 
tion.” Most commentators take the posi- 
tion that two separate trusts are needed un- 
less by regulation or legislation a partial 
QTIP election is authorized. 

The bill modifies §2652(a)(3) to clarify 
if the election is made the election must 
“treat all of the property in such trust .. . 
as if the election to be treated as qualified 
terminable interest property had not been 
made.” §114(g)(15) [Emphasis added]. 

Questions have arisen concerning how this 
election is to be made in filing a federal 
estate tax return. The IRS has released a 
revised Form 706, United States Estate (and 
Generation-Skipping Transfer) Tax Return, 
using a revision date of November 1987. 
This new estate tax return now has a Sched- 
ule R, entitled “Generation-Skipping Trans- 
fer Tax.” There is a box to be checked un- 
der Section B, Part 1, of Schedule R, if you 
are making a §2652(a)(3) reverse QTIP elec- 
tion. 

In the Lawyers’ Video Magazine program 
entitled, “New Regulatory Developments 
Affecting Generation-Skipping Tax Plan- 
ning,” attorney Maurice Foley, from the 
IRS’ Office of Chief Counsel, said, “As long 
as you actually set up those trusts pursuant 
to the trust instrument or the will, I don’t 
think there is any problem.””’ Therefore, if 
Mr. Foley’s comments are implemented by 
the IRS, this problem might not be as great 
as originally anticipated. In addition, the 
committee report contains the following sen- 
tence: “It is expected that the executor’s in- 
dication on the Federal Estate Tax Return 
that separate QTIP’s will be established will 
suffice to permit such trust to be treated 
as separate trusts for the purposes of this 
provision.”28 


Treatment of Certain 
Nontaxable Gifts 

Currently, §2642(c)(1), entitled “Direct 
Skips,” provides that in the case of a direct 
skip to a trust (not a taxable distribution 
or taxable termination), which is a nontax- 
able gift, the inclusion ratio will be zero. 
The bill does not propose a change in this 
statutory provision. In addition, current 
§2642(c)(2) provides that in the case of any 
nontaxable gift (for example, a gift quali- 
fying for the annual exclusion under 
§2503(b)) which is the first transfer to a trust, 
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the inclusion ratio for the trust shall be zero. 
This section makes it unnecessary to deter- 
mine the applicable fraction and thereby 
avoids the problem of creating a fraction 
with a denominator of zero. To exploit this 
situation, many people think this section per- 
mitted transfers to trusts using lapsing Crum- 
mey powers to benefit from the §2503(b) 
exclusion upon the lapse of the withdrawal 
power. 

The section does not make clear how it 
is to apply in a case where a gift is partly 
a nontaxable gift and partly a taxable gift. 
In such a case, the numerator would be the 
amount of the GST exemption allocated to 
the transfer. However, if no GST exemp- 
tion were allocated to the transfer, the ap- 
plicable fraction would be zero and the in- 
clusion ratio would be one, even though part 
of the transfer qualified for the annual 
exclusion. When there is a transfer which 
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is both partly a nontaxable gift and partly 
a taxable gift, it seems to be better plan- 
ning to treat the transfer as consisting of 
two transfers: A wholly nontaxable trans- 
fer followed at a later date by a taxable 
transfer. This would give an inclusion ratio 
after the first transfer of zero. After the sec- 
ond transfer, the inclusion ratio (assuming 
no GST exemption were allocated) would 
be the prior nontaxable amount divided by 
the total amount of the transfer. 

If the bill passes, it seems as though two 
separate gifts would still be appropriate in 
the situation described above. However, in 
order for a transfer into a trust to qualify 
as a direct skip, two new requirements are 
imposed for transfers made after March 31, 
1988. These requirements are (1) during the 
life of the beneficiary, no portion of the in- 
come or principal of the trust may be dis- 
tributed to (or for the benefit of) any per- 
son other than the beneficiary; and (2) if 
the beneficiary dies before the trust is ter- 
minated, the value of the assets in the trust 
will be includible in the gross estate of the 
beneficiary. Therefore, the bill appears to 
remove the lapsing Crummey withdrawal 
power as GST planning technique. Further- 
more, with these new provisions, it will be 
more difficult to skip as many generations 
as once could be done before the bill. 


Effective Date of Revised 
GST Tax 

There are only two changes under the ef- 
fective date provisions. The first change clari- 
fies that the grandfathering of irrevocable 
trusts created before September 25, 1985, 
applies whether or not income derived from 
principal additions before September 26, 
1985, is distributed or accumulated. In ad- 
dition, the bill responds to the voluminous 
comments made by attorneys to provide that 
a revocable trust which was in existence on 


October 22, 1986, the date of enactment of 
the Act, is grandfathered if the decedent died 
before January 1, 1987. This addition al- 
lows grandfathering of the transfer whether 
the transfer was made by will or revocable 
trust so long as the instrument was in exis- 
tence on October 22, 1986, and the dece- 
dent died before January 1, 1987. 


Grandchild’s Exemption 

As previously stated, the grandchild’s ex- 
emption of $2 million is frequently referred 
to as the “Gallo exemption.” This exemp- 
tion was contained in §1433(b)(3) of the Act. 
Trying to apply this provision has been al- 
most impossible if a client wanted to utilize 
this exemption by making a transfer in trust. 
The bill revokes Act §1433(b)(3) entitled 
“Treatment of Certain Transfers to Grand- 
children,” and an entire new provision is 
inserted. As with the original statute, the 
grandchild’s exemption is still provided for 
direct skips to a grandchild of the trans- 
feror so long as the transfer is made before 
January 1, 1990. As with the previous stat- 
ute, an outright transfer to a grandchild is 
allowed and presents no planning problems. 

However, under the prior statute there 
was much confusion as to the meaning of 
the statutory phrase “to a grandchild.” Sec- 
tion 1433(b\(3) of the Act [Emphasis added]. 
The authors are unaware of any transfers 
which have been made in trust because at- 
torneys are concerned that retroactive leg- 
islation might make the transfer invalid. The 
conservative approach to “wait and see” 
what the Technical Corrections Act would 
do has been justified, because this modifi- 
cation is retroactive to transfers made after 
June 10, 1987. 

In addition to the uncertainty concern- 
ing possible statutory changes, a second rea- 
son for attorneys advising their clients to 
wait before using the grandchild’s exemp- 


tion was although the transfer, if the re- 
quirements were met, would qualify as a 
direct skip and would not constitute a GST, 
the transfer would still constitute a gift for 
federal gift taxes and a substantial gift tax 
would be due. Furthermore, attorneys were 
waiting for the transfer tax rates to decrease. 
Unfortunately, the passage of the Revenue 
Act of 1987 eliminated this reason.?9 

Therefore, upon the passage of the bill 
we will know that a transfer can qualify 
for the grandchild’s exemption if the trans- 
fer is made to a trust. However, the trust 
must comply with the following require- 
ments: 

®@ During the lifetime of the grandchild, 
no portion of the trust income or principal 
may be paid to or applied for the benefit 
of anyone other than the grandchild; 

@ All assets of the trust must be includible 
in the gross estate of the grandchild if the 
grandchild dies before the trust is terminated; 
and 

@ All the income of the trust for the peri- 
ods after the grandchild has reached the age 
of 21 must be distributed to the grandchild 
at least annually.2° 

As previously discussed, the bill clarifies 
that transfers which do not constitute di- 
rect skips because of the grandchild’s ex- 
emption also do not constitute taxable ter- 
minations or taxable distributions. Ac- 
cordingly, since this exemption vanishes if 
not used before January 1, 1990, it is the 
authors’ opinion that once the bill becomes 
law, attorneys will be very busy during 1989 
advising their wealthy clients on how to take 
advantage of this disappearing exemption. 
The bill also amends the statute to provide 
that unless the grandchild’s will directs oth- 
erwise, the grandchild’s estate is entitled to 
recover from the trust any increase in fed- 
eral estate tax resulting in the grandchild’s 
estate by reason of having the property 
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treated as included in the grandchild’s es- 
tate for federal estate tax purposes.>! 


Miscellaneous Modifications 

Some of the items which due to space 
limitations are unable to be discussed and 
which in the authors’ opinions are relatively 
insignificant are either briefly summarized 
below or merely mentioned below. 

The bill provides for a modification in 
the applicable fraction of charitable lead an- 
nuity trusts only. Other charitable trusts are 
not modified. 

In a modification to §2652(c), the bill pro- 
vides that any income or principal of a trust 
that may be used to satisfy any obligation 
of support rising under state law is to be 
disregarded in determining whether a per- 
son has an interest in a trust if such use is 
discretionary or pursuant to a state law 
which is substantially equivalent to the Uni- 
form Gifts to Minors Act. Therefore, a par- 
ent is not treated as having an interest in 
the trust because of powers the parent may 
have as a trustee or custodian guardian for 
his child. 

The bill clarifies the rule in the current 
law that disregards interests which are pri- 
marily used to postpone or avoid the GST 
tax by removing any suggestion that the 
interest to be disregarded must be nominal 
and by providing that the rule applies if 
the primary purpose of the interest is to 
avoid any GST tax. In another modifica- 
tion to §2652, the bill modifies the defini- 
tion of “transferor” without changing the 
substantive meaning. 

The bill grants the Secretary of the Treas- 
ury authority to prescribe regulations that 
modify the GST tax rules which are gener- 
ally applicable to trusts in the case of trust 
equivalents. In addition, for generation as- 
signnsat purposes, the bill provides that any 
governmental entity is assigned to the same 
generation as is the transferor. 

The bill provides that, when the basis of 
property which has been subject to a GST 
tax is to be determined by reference to its 
fair market value (a taxable termination 
which occurs at the same time and as a re- 
sult of the death of an individual) and the 
inclusion ratio is less than one, any increase 
as well as any decrease in basis is limited 
to the increase or decrease in the value of 
the property multiplied by the inclusion ra- 
tio. 
The bill also includes a provision by which 
the distribution of a specific portion of trust 
assets will be treated as a taxable termina- 
tion only if it occurs upon the termination 
of an interest in property by reason of the 
death of the lineal descendant of the trans- 


feror. Accordingly, the treatment will not 
depend upon the identity of the skip per- 
son. 


Conclusion 

The version of the bili as discussed here 
has undergone many changes since its incep- 
tion. As this issue went to press, it was 
learned the bill was enacted as a part of the 
Technical Corrections Act of 1988 in sub- 
stantially the same form as discussed herein. 
There are still issues which hopefully will be 
clarified by regulations. In any event, the bill 
is a step in the right direction which provides 
some guidance to the GST law as enacted in 
1986.0 


'Skipper, Generation-Skipping Transfers: A 
Primer for Estate Planners, LX1 Fta.B.J. 53 
(1987). 

2H.R. 4333, 100th Cong., 2d Sess.; S. 2238, 
100th Cong., 2d Sess. The bill, as modified by 
the House and Senate, is identical as to the 
changes made to Ch. 13 of the Internal Reve- 
nue Code. 

3Pub. L. No. 99-514 (1986). 

4Pub. L. No. 100-203 (1987). 

5 Hereafter, all references to the “Code” shall 
mean the Internal Revenue Code of 1986. 

SIRC §2612(c)(1). 

TIRC §2612(a)(1). 

8The tax is not included in the tax base of 
a direct skip when calculating the taxable amount 
but is included for a taxable termination or dis- 
tribution. 

9 This article shall only use the masculine pro- 
noun for simplicity. The authors intend no slight 
by this usage. 


1OH.R. 4333 and S. 2238, 100th Cong., 2d 
Sess. §114(h)(3). 
yd. 


2IRC §2642(b)(1). 

BIRC §2642(b)(3). 

4IRC §2642(b)(2). 

'SH.R. 4333 and S. 2238, 100th Cong., 2d 
Sess. §1 14(g\(3)A). 


17 Id. 

18 Jd. 

19 Jd. 

20 If the requirements prescribed by the Treas- 
ury are met, the value of the property would 
be its estate tax value. For property not trans- 
ferred as a result of death, the valuation is de- 
termined when the allocation is filed. It is ex- 
pected that the Treasury will require that prop- 
erty distributed from the estate will be fairly rep- 
resentative of appreciation and depreciation. Cf. 
Rev. Proc. 64-19, 1964-1 C.B. 682. 

21H.R. 4333 and S. 2238, 100th Cong., 2d 
Sess. §114(g)(3)(C). 

2IRC §2654(b). 

3H.R. 4333 and S. 2238, 100th Cong., 2d 
Sess. §114(g)(13). 

24 Td. 


IRC §2652(a)(3). 

2%6H.R. 4333 and S. 2238, 100th Cong., 2d 
Sess. §114(g)(15) [Emphasis added]. 

27CLE TV, the Lawyers’ Video Magazine pro- 
gram entitled “New Regulatory Developments 
Affecting Generation-Skipping Tax Planning” 
presented by the American Law Institute-Ameri- 
can Bar Association, Committee on Continuing 
Professional Education. 

7H.R. Rep. No. 100-795, 100th Cong., 2d 
Sess. (1988). 

The Revenue Act of 1987 postponed the 
phase-in of the 50 percent maximum rate until 
1993. 

30H.R. 4333 and S. 2238, 100th Cong., 2d 
Sess. §114(h)(3). 

31H.R. 4333 and S. 2233, 100th Cong., 2d 
Sess. §114(h)(4). 
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TAX LAW NOTES 


Tax Informer’s Rewards 


t has often been said that “no one likes 
a tattletale.” One exception to this prov- 


erb is Internal Revenue Code §7623,. 


which gives the IRS discretion to pay 
a reward to persons providing information 
which leads to the detection and punish- 
ment of persons violating the internal reve- 
nue laws. Although the IRS is seldom 
viewed as a beneficent father figure or Santa 
Claus and recoveries. under §7623 are few, 
this article offers some guidelines to the 
hardy who wish to pursue collection of a 
reward. 


Administrative Procedures for 
Filing a Reward Claim 

Pursuant to IRS Pub. 733 (last revised 
June 1986), the informant must: (1) Notify 
the office or person to whom he reported 
the information that the informant is claim- 
ing a reward, and (2) File a claim for re- 
ward by completing Form 211, signing it 
with. the informant’s true name, and mail 
it to the informants’ claim examiner at the 
office of any service center director or to 
the Assistant Commissioner, IRS, (Crimi- 
nal Investigation) OP:CI:INV:I, Washing- 
ton, D.C. 20224. 

If the informant has information on a 
large tax fraud scheme involving numerous 
individuals, then multiple Form 211’s may 
have to be filed,! unless the fraudulent tax- 
payers are “related.” IRS Manual-Admini- 
stration (“IRM” 9371.5(6) (1986)) defines 
“related taxpayers” under the reward pro- 
gram, as: (1) Taxpayers who are in fact 
jointly involved in a scheme to defraud or 
evade; (2) those who with knowledge are 
beneficiaries of the scheme; (3) those who 
as a group have adopted the same scheme, 
etc. IRM 9371.5(6) further provides that “al- 
though a single claim for reward may be 
filed naming more than one related tax- 
payer, separate claims should be filed for 
each unrelated taxpayer.” While a single fil- 
ing may be appropriate with respect to a 
single scheme of evasion (e.g., a fraudulent 


Although the IRS 
is seldom viewed 
as a 
jather figure and 
recoveries under 
§7623 are few, it 
rewards informers 


by Andrew H. Weinstein. 


tax shelter promotion), when in doubt sepa- 
rate claims should be filed. 

The practitioner must initially determine 
if the informant is ineligible to file for a 
reward. Pub. 733 defines persons ineligible 
for a reward which include persons: (1) Em- 
ployed by the Department of Treasury at 
the time they received or provided the 
information; or (2) who are present or 
former federal employees, who received the 
information in the course of their official 
duties.2 


Guidelines for Payments 
and Rejections 

®@ Amount of Reward: The absolute dis- 
cretion afforded to the IRS under §7623 
has made it impossible to pinpoint an ex- 
act calculus for reward determination. There 
is ambiguity within the IRS’ own reward 
amount guidelines.> Nevertheless, accord- 
ing to Treas. Reg. §301.7623(1)(c) an infor- 
mant’s reward will “normally” not exceed 
10 percent of the “additional taxes, penalties, 
and fines which are recovered as a result 
of the information.” Although the usage of 


the word “normally” suggests some latitude 
for higher percentage recoveries, Pub. 733 
limits the maximum informant’s reward to 
$100,000. Despite this limitation, cases may 
arise in which an informant could provide 
the IRS with information worth a larger 
reward than the $100,000 limitation. In ap- 
propriate situations, particularly those in- 
volving numerous “related taxpayers,” the 
practitioner should vigorously negotiate not 
only a waiver of the $100,000 limitation, 
but also the circumstances under which the 
reward. may exceed the 10 percent limita- 
tion. One should also consider whether a 
separate “slush fund” may be available to 
the district director(s) involved which could 
serve as an additional source of payment. 
Criteria governing the size of an infor- 
mant’s reward are also set forth in IRM 
9371.5(1). Generally, the IRS will consider 
the value of the information in relation to 
the facts developed by the investigation and 
whether the informant voluntarily initiated 
the revelation of the tax fraud scheme. In 
a tax fraud scheme involving “related tax- 
payers,” IRM 9371.6(2) specifically provides 
that larger rewards should be allowed when 
the informant’s information details a spe- 
cific method of violation or pattern of eva- 
sion which allows the examiner to easily 
discover discrepancies in the returns of other 
“related taxpayers.” In any event, the prac- 
titioner should consider the impact of any 
later decision by IRS’ Criminal Investigation 
Division not to disclose the information to 
the examination division during the pen- 
dency of any criminal case. This could cause 
the examination division to develop its case 
without use of the informant’s information 
and impact on payment of the reward. This 
may be avoided by specific contractual pro- 
visions notwithstanding such nonusage. 

- © Payment of Reward: Reward payments 
will be made as “promptly as the circum- 
stances of the case permit, but generally not 
until the taxes, penalties, or fines involved 
have been collected.“ The IRS is unlikely 
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to pay a reward for valuable information 
unless the tax due is collected. 

@ Rejection of Reward Claim: The IRS, 
in conjunction with its discretion to grant 
rewards is given correspondingly broad dis- 
cretion to reject rewards. IRM 9371.7(3) 
(1977) provides that “informant’s claims are 
rejected where the rejection would best serve 
the Government.” Rejectable claims include, 
but are not limited to: (1) Informants who 
participated in tax schemes or who prepared 
tax returns for taxpayers with the knowl- 
edge that they were evading taxes; (2) those 
who are State employees to which the pro- 
vision of §6103 and §7213(a) are applicable; 
and (3) those who are Treasury Department 
employees. Vigorous advocacy may be nec- 
essary to overcome a rejection. The policy 
driving §7623 makes it illogical for the IRS 
to reject an informant’s claim simply on the 
basis of participation in the scheme.5 

The most valuable information, if volun- 
tarily provided, is most likely to come from 
the participants themselves. Although the 
IRS informant/ participant bar can prohibit 
reward payment, the practitioner should de- 
termine whether the informant/ participant 
was coerced into participating. Lack of crimi- 
nal intent may aid in persuading the IRS 
that the informant/ participant should not 
be denied a reward based on forced coop- 
eration. 


Judicial Procedures Under 
ILR.C. §7623 

Ideally, the practitioner representing an 
informant anticipates that after review of 
Form 211, the informant will receive a rea- 
sonable reward. If the IRS offers a small 


reward or none at all, judicial relief may 
be sought, but many suits disputing inade- 
quate or rejected reward claims have been 
unsuccessful.® Despite this negative trend, 
recent case law suggests that the courts may 
be an appropriate forum. 

Initially, the practitioner must be aware 
that any action brought against the IRS will 
be deemed as against the United States. The 
United States may not be sued without its 
consent, and in order to establish subject 
matter jurisdiction, the plaintiff must show 
statutory authorization when the United 
States has waived its sovereign immunity.’ 


United States as Defendant 

© Subject Matter Jurisdiction: Subject mat- 
ter jurisdiction may exist under 28 U.S.C. 
§1346 (Supp. 1982), which provides that the 
United States may be properly named as a 
defendant upon the breach of an express 
or implied contract.’ 

@ Prior Case Law: Schein v. United 
States, 352 F.Supp. 182 (E.D.N.Y. 1972), 
held that neither §7623 nor Treas. Reg. 
§301.7623-1 automatically established a con- 
tractual right to compensation in the ab- 
sence of an expressly authorized promise 
by the IRS to pay a definite sum. Plaintiff 
sought judicial review of decisions made by 
the New York City district director and the 
IRS assistant commissioner. Plaintiff con- 
tended that the failure of the IRS to pay 
him a reward was an abuse of discretion 
and breach of an implied contract. The dis- 
trict court granted the defendant’s motion 
to dismiss because plaintiff lacked subject 
matter jurisdiction, personal jurisdiction, and 
a legal claim for relief. The appellate court 


affirmed. They concluded, based on prece- 
dent, that an implied contractual right did 
not exist to bind the IRS or its agents when- 
ever information was given. 

Although Schein and its predecessors were 
affirmed in Lagermeier v. United States, 77- 
1 U.S.T.C. §9447 (Ct.Cl. 1977), the Lager- 
meier court suggested a way in which the 
IRS could be bound to a contractual re- 
ward agreement. In Lagermeier the court 
granted the IRS’ motion to dismiss based 
on two separate grounds. Plaintiff sued the 
IRS for $350,000 alleging that, relying on 
Pub. 733, he resigned his position with a 
corporation in order to inform the IRS of 
its tax fraud. Based on his information the 
IRS gave plaintiff a $200 reward. Dissatis- 
fied with the amount, plaintiff argued that 
a contractual relationship was created with 
the IRS to pay him a “reasonable reward.” 
In addition, plaintiff alleged that the IRS 
had abused its discretion in setting the re- 
ward’s amount.? 

While the Lagermeier court noted it had 
jurisdiction to review abuses of discretion, 
it concluded that §7623, in the absence of 
“special negotiations,” did not create a con- 
tractual obligation guaranteeing a definite 
reward. The court also upheld the $200 re- 
ward as rational. Plaintiff unsuccessfully al- 
leged that based on his information, the IRS 
“should have recovered” [emphasis in origi- 
nal] $3 million. Despite rejection of a re- 
ward based on a speculative recovery, the 
court explicitly noted that if the IRS actu- 
ally recovered $3 million from the plain- 
tiffs information, then it “could [have been] 
a very different case in view of a reward 
of $200.” In the absence of proof of recov- 
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ery, however, the court could not establish 
an abuse of discretion. 

Lagermeier gives examples of what fu- 
ture courts may look for in determining 
whether a contractual relationship was cre- 
ated with the IRS or whether a reward based 
on a specific recovery indicated an abuse 
of discretion. The ambiguous phrase “spe- 
cial negotiations” seems particularly suited 
for litigation. Although “special negotia- 
tions” may include oral conversations with 
the IRS, the practitioner should obtain as 
much written correspondence with the IRS 
as possible, and provide information only 
after a written and enforceable reward com- 
mitment is obtained detailing the basis for 
computation of the reward and committing 
to timely (i) collect the taxes, penalties and 
fines, (ii) preserve the details thereof, and 
(iii) provide details as to the amount of re- 
covery made on the basis of the informant’s 
information.!° This should avoid the specu- 
lative “should have recovered” problem en- 
countered in Lagermeier. 

@ The Merrick Case: Most recently, in 
Merrick v. United States,'! 88-1 U.S.T.C. 
§9316 (Fed. Cir. 1988), the U.S. Court of 
Appeals for the. Federal Circuit held that 
an enforceable contract between the infor- 
mant and the IRS arose when the two par- 
ties fixed the reward amount. Plaintiff, in 
1982, provided the IRS with information 
relating to a previously unknown tax shel- 
ter scheme. On the basis of the information, 
the identity of 1,600 investors was revealed. 
The IRS eventually recovered more than 
$10 million in taxes. Plaintiff was paid a 
$31,000 reward, but argued that he was en- 
titled to an additional reward because the 
amount of the reward had been fixed since 
the acting district director had established 
how it would be calculated and that Pub. 
733 sufficiently defines the reward’s amount. 
The IRS rejected plaintiffs demand and the 
Court of Claims dismissed plaintiff's com- 
plaint for failure to state a claim. 


The appellate court reversed, concluding. 


that an enforceable contract could arise un- 
der §7623 and Treas. Reg. 301.7623-1 only 
after the informant and the government ne- 
gotiate and fix a specific amount as a re- 
ward. [Emphasis added]. The facts alleged 
were sufficient to state that the IRS fixed 
the amount of the reward. under Pub. 733. 
Therefore, the facts were held sufficient to 
state a contract claim against the United 
States. Despite the court’s holding, it was 
not decided whether, after the IRS decided 
to pay an informant’s. reward, Pub. 733, 
standing alone, sufficiently defined a re- 
ward’s amount to allow a plaintiff to bring 
a contract claim. 


Summary 

The practitioner who is presented with 
a situation which involves an informant who 
would be entitled to a reward for informa- 
tion about tax evasion should first deter- 
mine if the informant is ineligible for a 
reward, and then negotiate with IRS in ad- 
vance of delivery of the information as to: 
Precisely how the reward will be computed 
with respect to. each taxpayer involved; 
timely collection of the taxes, penalties and 
fines, preservation of the details thereof, and 
delivery of information with respect to the 
amount collected for each taxpayer; elimi- 
nation of the limitations under Pub. 733 
and §7623 (including consideration of any 
“slush fund” available to the district direc- 
tor(s)); precisely how related taxpayers will 
be defined and the reward computed with 
respect thereto; when the reward will be 
paid, in whole or in part; the amount of 
the total reward; and elimination of the de- 
fense that the informant participated in the 
scheme or any other defenses which would 
prevent payments, such as lack of value of 
the information (vs. inadequate investiga- 
tion or prosecution by IRS or what is 
essentially a voluntary decision to forego 
collection), or that the informant did not 
voluntarily initiate the revelation of the 
scheme. 


Finally Form 211 should be filed for each 
taxpayer involved or written assurance 
should be secured from IRS that the form(s) 
so filed will apply with respect to specifi- 
cally listed related taxpayers. 

In general, the practitioner should nego- 
tiate and fix the specific amount of the re- 
ward and enter into a detailed and precisely 
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drawn contract which creates a written and 
enforceable commitment from the IRS to 
pay the reward, executed by the district di- 
rector and properly approved by the na- 
tional office. 

Section 7623 authorizes the IRS to pay 
informant’s rewards. Emphasis should be 
placed more on administrative requirements 
than on judicial remedies. The IRS’s dis- 
cretionary powers, coupled with ambiguous 
reward guidelines, give the advocate tremen- 
dous latitude for effective negotiations with 
careful advance planning and negotiation 
of specific contractual provisions. 

Informants received $853,698 in 1984 
while the IRS collected $34,100,000 in 
taxes.!2 Although the most useful informants 
may have participated in the tax fraud 
scheme, the IRS should not conclude that 
a reward payment would be condoning crimi- 
nal activity. Fair compensation of tax fraud 
informants is necessary to facilitate discov- 
ery of otherwise unknown tax fraud schemes’ 
and the proof thereof. 0 


! INTERNAL REVENUE MANUAL—ADMINIS- 
TRATION 9371.5(6) (1986). 

2 See also Treas. Reg §301.7623-1(b). 

3 Compare IRS Pub. 733 (1986) with Treas. 


Reg. §301.7623-1(c) (1987). The latter uses “nor- 
mally” (will not exceed 10%) while Pub. 733.does 
not. 

4Treas. Reg. §301.7623-1(c). Interest col- 
lected is not factored into the reward. In espe- 
cially large and involved tax fraud schemes, an 
informant can waive any future claim to a re- 
ward for an immediate disposition of the reward 
claim. 

5 See Fink, TAX FRAUD, §5.03 Vol. 1 (1987). 
The author, citing to IRM 1218, p. 9-36 (Sept. 
18, 1980) noted: Certain investigations cannot 
be successfully completed except through the use 
of paid informants or the direct purchase of in- 
formation related to violations or federal stat- 
utes arising from the administration and enforce- 
ment of the Internal Revenue laws. [Emphasis 
added]... and [i]nformants valuable source 
of information to the Service, and their activi- 
ties are underwritten by the Service [through 
§7623}. 

6 See Divonne v. I.R.S., 75-2 U.S.T.C. $9619 
(1975); Schein v. United States, 352 F. Supp. 
182 (E.D.N.Y. 1972); Carelli v. I.R.S., 668 F.2d 
902 (6th Cir. 1982); Chase v. United States, 60 
F.Supp. 211 (Ct. 1945); Gordon v. United 
States, 36 F.Supp. 639 (Ct. Cl. 1941); Lager- 
meier v. United States, 77-1 U.S.T.C. 99447 (Ct. 
Cl. 1977); McGrath v. United States, 75-2 
U.S.T.C. $9567 (1977); Petersen v. United States, 
80-1 U.S.T.C. $9207 (1980); Diamond v. U.S., 
77-1 U.S.T.C. $9388 (1977); but c.f. Merrick v. 


- United States, 88-1 U.S.T.C. 99316 (Fed. Cir. 
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7Divonne v. I.R.S., 75-2 U.S.T.C. $9619 
(1975). 

828 U.S.C. §1346(a)(2) (1948), as amended 
by 28 U.S:C. §1346 (Supp. 1982) provides in 
pertinent part as follows: 

“The district courts shall have original juris- 
diction, concurrent with the United States Claims 
Court, of: 

“2) Any other civil action or claim against 
the United States, not exceeding $16,000 in 
amount, ... upon any express or implied con- 
tract with the United States, ....” See Divonne 
v. LR.S.,75-2 U.S.T.C. $9619 for a detailed analy- 
sis of jurisdictional statutes raised in reward cases. 
But c.f. Silverstein v. United States, 76-1 U.S.T.C. 
49434 (S.D.N.Y. 1976), (“no portion of §1346 
... or any other statute ... is a proper jurisdic- 
tional predicate.”) Two post-Silverstein cases, 
Lagermeier and Merrick, seem to cast doubt on 

Silverstein’s conclusion. 

9 The practitioner should be aware of the 
difficulty of challenging the IRS determination 
of an informant’s reward. 5 U.S:C. §701(a)(2) 
(1966) provides: 

“This chapter applies [judicial review], accord- 
ing to the provisions thereof, except to the ex- 
tent that — 

“(2) agency action is committed to agency dis- 
cretion by law.” 

See Saracena v. United States, 508 F.2d 1333, 
1336 (Ct. Cl. 1975) (court noted that “[T]he ju- 
dicial function is exhausted when it is found that 
there is a rational basis for the conclusions of 
the administrative agency.... There is no statu- 
tory or regulatory requirement for a hearing or 
well reasoned explanation for the decision.”) See 
also Merrick v. United States,88-1 U.S.T.C. 
49316 (Fed. Cir. 1988). 

It should not be assumed that IRS will 
timely collect, preserve in readily accessible form 
or turn over to the informant the details as to 
collection of the taxes involved. The practitio- 
ner may also wish to consider the extent to which 
the informant may be effectively denied a re- 
ward because of IRS’ own failure to adequately 
investigate, prosecute or collect the taxes in- 
volved. In that respect, failure to collect may 
be the result of inability to collect following en- 
forced collection efforts, or a voluntary decision 
not to collect because.of an agreed upon de- 
ferred payment agreement, an accepted Offer in 
Compromise pursuant to §7122, or administra- 
tive settlement of an amount in dispute. 

'! At the time of the district director’s initial 
reward determination, the IRS was using Pub. 
733 (1980) limiting the maximum reward to 
$50,000 for each “unrelated taxpayer.” The 
amended Pub. 733 (1986) raised the maximum 
reward to $100,000. Nevertheless, because the 
taxpayers’ identified were “related,” the IRS:con- 
cluded that plaintiff's total reward could not ex- 
ceed the $50,000 cap under Pub. 733 (1980). 

2 In 1983, the IRS paid $626,117 to tax in- 
formants and recovered over $38.9 million in 
taxes. See N.Y. TIMES, TAX REPORT, January 
23, 1985. 
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nforcement of consumer statutes 
often depends on private attorneys 
to represent consumers, since the 
various state and local governmen- 
tal agencies and departments empowered to 
do so lack the resources to litigate the vast 
number of individual consumer claims. 
Without reasonable assurance of adequate 
compensation, private attorneys are under- 
standably unwilling to represent consumers. 

This article provides a brief discussion and 
analysis of Florida statutory authority that 
will support a court-ordered award of at- 
torneys’ fees, even if the consumer is 
represented by a pro bono attorney.! A later 
article will discuss and analyze the attor- 
neys’ fees provisions in federal consumer 
statutes.2 

This article should also be a helpful check- 
list for attorneys and consumers to analyze 
the financial viability of pursuing a cause 
of action, including the availability of pu- 
nitive damages. Although it is not the pur- 
pose of this article to discuss criteria used 
by a court to calculate an award of attor- 
neys’ fees, it is important to note that the 
amount of the claim in a particular case 
does not generally limit the amount a court 
might award in attorneys’ fees.3 


Contract Actions 

In 1988 the Florida Legislature passed 
new legislation concerning the awarding of 
attorneys’ fees in contract actions. This new 
law, Ch. 88-160, Laws of Florida, provides 
that if a party prevails in an action based 
on a contract that contains a provision en- 
titling the other party to collect attorneys’ 
fees, the prevailing party may be entitled 
to reasonable attorneys’ fees. This law af- 
fects all contracts entered into on or after 
October 1, 1988. 

While the statute may not initially appear 
to be a consumer protection statute, it is 
important to remember that the great ma- 
jority of consumer transactions involve pre- 
printed adhesion contracts with no mutuality 
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of obligation between the parties. The typi- 
cal consumer has no real bargaining power 
when entering into these contracts. This new 
law helps balance the equities between the 
merchant and consumer and hopefully will 
encourage more attorneys to take consumer 
cases which, without the possibility of an 
award of attorneys’ fees, would otherwise 
be economically unfeasible to litigate. 


Residential Landlord-Tenant 
Statute 

Florida’s Residential Landlord and Ten- 
ant Act establishes the obligations of land- 
lords and tenants, and provides remedies 
for breach of both the rental agreement and 
any of the statutory obligations. For exam- 
ple, tenants may recover against landlords 
for retaliatory conduct, self-help eviction prac- 
tices, irregularities in handling security 
deposits, failure to properly maintain the 
premises, inclusion of prohibited provisions 
in rental agreements, and unconscionable 
rental agreements. 
A trial court’s award of attorneys’ fees 
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under the general provision of the statute, 
F.S. §83.48, is discretionary, not manda- 
tory. Since this attorney’s fee provision 
purports to apply to any violation of the 
rental agreement or the act, it would seem- 
ingly cover almost every landlord-tenant 
issue. Two other sections of the act, how- 
ever, actually mandate a trial court to award 
attorney’s fees: (1) In an action by a pre- 
vailing tenant against a landlord for direct 
or indirect use of self-help methods of evic- 
tion; and (2) to the prevailing party in 
litigation involving security deposits. See 
F.S. §83.67 and §83.49(3)(c). 


Mobile Home Statute 

The Florida Mobile Home Act (F.S. Ch. 
723 (1987)) governs the rental of mobile 
home lots for residential tenancies to mo- 
bile home owners in parks with 10 or more 
lots offered for rent or lease. When both 
mobile home and lot are rented or leased, 
the tenancy is governed by the Florida Resi- 
dential Landlord and Tenant Act. 

The act specifically provides private rights 
of action for persons injured by false ad- 
vertising, unconscionable rental agreements, 
unreasonable changes in rent, utilities, serv- 
ices or park rules, and restriction of rights 
to assemble and to communicate. A caveat 
to note under F.S. §723.037(6) is its pre- 
requisite of a request for mediation prior 
to the initiation of a civil action relating 
to disputes over services or park rules. F.S. 
§723.056 provides for injunctive relief in ac- 
tions brought to enforce rights to assemble 
and communicate. 

Under F.S. §723.068, the prevailing party 
is entitled to attorneys’ fees in any proceed- 
ing to enforce provisions of the act, except 
that a prevailing party who has refused to 
enter mediation on rental increases or 
changes in park rules will not be entitled 
to any attorneys’ fees. 

The act applies the residential landlord- 
tenant security deposit statutory provisions 
under F.S. Ch. 83.49(3) to mobile home 


cases if: (1) The mobile home owner has 
deposited funds with or advanced money 
to the park owner as security for perform- 
ance of the rental agreement; and (2) the 
money is held in excess of three months 
by the mobile home park owner. In these 
instances, the trial court will also award at- 
torneys’ fees to the prevailing party. 


Unfair Practices 

Florida’s statutes provide private rights 
of action and attorneys’ fees for a variety 
of unfair practices. Although not an exhaus- 
tive listing, this section discusses statutes that 
consumers can most effectively use to ob- 
tain relief. 

@ Florida Deceptive and Unfair Trade Prac- 
tices Act; F.S. Ch. 501, Pt. II (1987)—Also 
known as the “Little FTC” Act, the Flor- 
ida Deceptive and Unfair Trade Practices 
Act largely mirrors the Federal Trade Com- 
mission Act* both in language and purpose. 
The statute provides civil remedies for con- 
sumers and eliminates both the scienter 
requirements of common law fraud and the 
doctrine of caveat emptor. 

The statute mandates an award of attor- 
neys’ fees to the prevailing party in any 
litigation between private parties that re- 
sults from a violation of the act or any of 
the rules promulgated under it. The Flor- 
ida Department of Legal Affairs has prom- 
ulgated rules under the Little FTC Act that 
regulate a wide range of business practices, 
e.g., advertising, motor vehicle rentals, sale 
of real property, home improvements and 
contracts for future consumer services. See 
Fla. Admin. Code Ann. tit. 2 (1986). 

The statute contemplates a two-step ap- 
proach to the award of attorneys’ fees under 
F.S. §501.2105. A judgment is first entered 
on liability. After all appeals are exhausted, 
the trial court then determines both entitle- 
ment aud amount of all attorney’s fees, 
including any appellate fees.5 Any award 
of attorney’s fees becomes a part of the judg- 
ment, which permits the prevailing attorney 
to execute on the judgment to collect the 
fees. 

@ Misieading Advertising—Florida law pro- 
vides a private right of action for misleading 
advertising under both the Little FTC Act 
discussed above® and the Fraudulent Prac- 
tices Act. See F.S. §817.41(6) and §817.415. 

Case law holds that a trial court must 
award attorneys’ fees to the prevailing party, 
even if the losing party filed suit in good 
faith.’ Punitive damages also are available 
when a tortfeasor violates the misleading 
advertising statute and state free gift adver- 
tising law.’ 

®@ Unfair Collection Practices; F.S. Ch. 559, 


Pt. IV (1987)—The Florida Consumer Col- 
lection Practices statute prohibits unfair 
methods of collection when a creditor ex- 
tends credit to a debtor, primarily for 
personal, family or household purposes. Ex- 
amples of prohibited practices include the 
threat of violence, the use of profane, ob- 
scene or vulgar language, and any misrep- 
resentation that implies that the creditor is 
an attorney, a law enforcement officer or 
a representative of any governmental agency. 
See F.S. §559.72 for a list of prohibited prac- 
tices. 

The Florida act is broader than its fed- 
eral counterpart, the Fair Debt Collection 
Practices Act, in that it applies to all per- 
sons generally and not just to collection 
agencies that engage in prohibited collec- 
tion practices. !° 


The statutes 
provide private 
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for a variety 
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If the debtor prevails in a lawsuit brought 
under the Florida act, the trial court must 
award a reasonable attorney’s fee under F-.S. 
§559.77. The debtor may collect actual dam- 
ages or $500, whichever is greater. Punitive 
damages and other equitable relief, includ- 
ing injunctions, are also available. If the 
creditor prevails, however, attorneys’ fees 
are not awardable, unless the court finds 
that the plaintiff's suit was ill-founded or 
brought for purposes of harassment. 

@ Business Opportunities; F.S. Ch. 559, Pt. 
VI (1987)—Under the Florida Sale of Busi- 
ness Opportunities Act, certain purchasers 
of any products, equipment, supplies, or serv- 
ices needed to start a business are protected 
from a variety of misrepresentations. 

Under F.S. §559.813, only the injured pur- 
chaser, not the seller of the business, is 
entitled to attorneys’ fees upon a seller’s 
breach of a contract or any obligation aris- 
ing under the act. Since the act merely states 
that a purchaser “may bring an action for 
recovery of damages, including reasonable 
attorney’s fees,” it is unclear whether the 
award of attorneys’ fees is mandatory or 
discretionary. 
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@ Florida Motor Vehicle Repair Act; F.S. 
Ch. 559, Pt. VII (1987)—The Florida Mo- 
tor Vehicle Repair Act applies to consumer 
transactions involving repair work on a mo- 
tor vehicle that is primarily used for 
personal, family or household purposes or 
in connection with a business owning or op- 
erating fewer than five vehicles. If repair 
work will exceed $50, written repair esti- 
mates and certain disclosures to customers 
are required. The Fifth District Court of 
Appeal has held that failure to comply with 
these requirements will limit a motor vehi- 
cle repair shop’s recovery to $50 even if the 
parties orally agreed otherwise.!! _ 

The act provides that a prevailing party 
may be entitled to damages,!? plus court 
costs and attorneys’ fees under F.S. 
§559.923. Injunctive relief is also available. 

@ Motor Vehicle Sales Warranty—New Car 
Lemon Law; F.S. Ch. 681 (1987) and Ch. 
88-95, Laws of Florida—The Florida Mo- 
tor Vehicle Warranty Enforcement Act, 
commonly known as the “lemon law,” pro- 
vides a private right of action against new 
motor vehicle manufacturers to obtain con- 
formity with warranty provisions. The new 
definition of motor vehicle does not include 
motorcycles, mopeds, trucks over 10,000 
Ibs., living facilities of recreational vehicles 
or off-road vehicles. The act provides pro- 
cedures for the consumer to receive a 
replacement motor vehicle or a refund when 
the manufacturer is unable to conform the 
motor vehicle with the warranty within a 
specified time period. 

For all actions concerning motor vehi- 
cles purchased prior to January 1, 1989, the 
current act limits entitlement of attorney’s 
fees to the court’s discretion and only when 
the consumer “finally prevails.” In contrast, 
as of January |, 1989, when the recent amend- 
ments to the statute take effect, a prevailing 
consumer shall be awarded reasonable at- 
torneys’ fees plus pecuniary loss, litigation 
costs, and appropriate equitable relief. 

However, the consumer is required to com- 
ply with certain dispute settlement proce- 
dures prior to filing a civil action. The 1988 
amendment to the statute creates the Flor- 
ida New Motor Vehicle Arbitration Board 
through the Department of Legal Affairs. 
Decisions by the board can be appealed and 
heard de novo by a circuit court. If the ap- 
peal is decided in favor of the consumer, 
attorneys’ fees, costs, and continuing dam- 
ages are mandatory. If the circuit court finds 
the manufacturer brought the appeal in bad 
faith or to harass the consumer, the court 
shall double and may triple the amount of 
the total award. 

®@ Motor Vehicle and Mobile Home Manu- 


facturers and Dealers; F.S. Ch. 320 (1987)— 
Any person who has incurred monetary loss 
or who has been “adversely affected” be- 
cause a motor vehicle manufacturer, factory 
branch, distributor, or importer has violated 
certain provisions of F.S. §320.60-.64 (1987), 
has an action for both treble actual dam- 
ages and a reasonable attorneys’ fee under 
F.S. §320.697. Violations include making 
misleading statements with regard to the sale 
or financing of motor vehicles and requir- 
ing purchasers to obtain financing through 
a particular financial institution. 

A buyer has a cause of action under F.S. 
§320.838 against a mobile home manufac- 
turer, dealer or supplier, as defined in F.S. 
§320.822, who fails to resolve a warranty 
claim. Reasonable attorneys’ fees may be 
awarded to the prevailing party. When the 
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consumer ‘finally 
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failure to honor warranty claims is a “con- 
sistent pattern of conduct” or the defect 
significantly impairs the home’s safety, a 
court may assess punitive damages. 

@ Nursing Homes and Continuing Care Con- 
tracts; F.S. Ch. 400 and Ch. 651 (1987)— 
Residents in nursing home facilities and 
adult congregate living facilities may sue for 
enforcement of certain rights specified in 
F.S. §400.022 and §400.428, including the 
right to manage their own business affairs, 
and the right to present grievances and rec- 
ommend changes in policies and services. 
Under F.S. §400.429, residents can recover 
actual and punitive damages for violations 
and may be entitled to recover attorneys’ 
fees unless the court finds that the resident 
acted in bad faith or to harass. 

Under F.S. §651.13, purchasers of “con- 
tinuing care contracts” as defined in F.S. 
§651.011(2) who buy shelter, food, and nurs- 
ing care or personal services (assistance with 
essential activities of daily life, such as eat- 
ing and bathing) may sue for damages plus 
reasonable attorneys’ fees when they have 
been injured by violations of this act. Vio- 
lations include the failure of providers to 


make proper disclosures, provide access to 
the providers’ financial statements or honor 
the consumer’s right to rescind within seven 
days after signing the agreement as speci- 
fied in F.S. §651.055. 

@ Warranty Associations; F.S. Ch. 634 
(1987)—The Florida Department of Insur- 
ance regulates motor vehicle service agree- 
ment companies, home warranty associa- 
tions and service warranty associations and 
their contracts. Any person damaged by a 
violation of these provisions may bring a 
civil action for actual damages or $500, which- 
ever is greater, and for reasonable attorneys’ 
fees. Typical violations include willful mis- 
representation of service agreements, war- 
ranty contracts, or service warranty contracts 
by sales representatives. As a condition prece- 
dent to bringing an action pursuant to F.S. 
Ch. 634, Pts. II and III, the consumer must 
give written notice to the Department of 
Insurance and the insurer. However, puni- 
tive damages are available under these 
sections when violations are willful and ma- 
licious, and occur with frequency indicating 
they are a general business practice. 


Cancellation of Mortgages, Liens 
and Judgments 

In an action regarding a dispute over the 
failure to acknowledge and record the sat- 
isfaction of a mortgage, lien or judgment, 
the prevailing party, whether or not it is 
the plaintiff, is entitled to attorneys’ fees and 
costs under F.S. §701.04. 


Civil Remedies for Criminal 
Practices 

In 1986 the Florida Legislature passed 
the Civil Remedies for Criminal Practices 
Act (F.S. Ch. 772 (1987)). It covers a vari- 
ety of criminal activity, including violations 
of F.S. Ch. 687 (usury), Ch. 812 (theft) and 
Ch. 817 (fraudulent practices). Any person 
who proves by “clear and convincing evi- 


dence” that an injury occurred because of. 


certain “prohibited practices” can sue for 
threefold the actual damages and reason- 
able attorneys’ fees. The statute specifically 
prohibits the recovery of punitive damages. 

Other violations include profiting from 
collecting a debt with excessive interest 
charges and using those funds to acquire 
an interest in or control of real property. 
A person who is employed by or associated 
with an “enterprise” that is engaged in a 
“pattern of criminal activity,” such as a home 
improvement contractor whose regular busi- 
ness practices include tricking consumers 
into signing mortgages on their homes, can 
also be sued under these provisions. 

_A specific civil remedy for theft under 


F.S. §812.014 is also provided for in F.S. 
§772.11. Civil theft differs from common 
law conversion and requires a finding of 
“specific wrongful mental intent.”!3 

However, in actions brought under this 
act, if the court makes a finding that the 
plaintiff's claim was “without substantial fact 
or legal support” the defendant shall be en- 
titled to attorneys’ fees. See F.S. §772.104 
and §772.11. 


Retail installment Act 

In 1987 the Florida Legislature expanded 
consumers’ remedies by providing a private 
right of action with attorney’s fees under 
each of the four parts of F.S. Ch. 520, which 
regulate various kinds of retail installment 
sales. See F.S. §520.12(2), §520.39(2), 
§520.57(2) and §520.98(2). 

The Florida Motor Vehicle Sales Finance 
Act requires licensing of retail installment 
sellers and sales finance companies involved 
in the sale of motor vehicles and prohibits 
fraud, misrepresentation and excessive 
charges by licensees. Similar licensing 
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requirements and prohibitions are provided 
in the other three parts of the statute, which 
includes the Florida Retail Installment Sales 
Act, the Installment Sales Finance Act, and 
the Home Improvement Sales and Finance 
Act. These acts, which contain identical pro- 
visions for consumers to bring private rights 
of action, provide that willful violators may 
be required to pay attorneys’ fees and costs 
to a successful consumer in addition to dam- 
ages equal to any finance charge and delin- 
quency fees charged. 


Rental-Purchase Agreement Act 

Effective September 1, 1988, the new 
Rental-Purchase Agreement Act, Ch. 88- 
69, Laws of Florida, provides protection to 
consumers who rent-to-own personal items 
such as televisions, stereos, furniture and 
major appliances. The act requires rental 
businesses to disclose the timing of pay- 
ments, penalties if the consumer is unable 
to pay, the total cost to lease the property 
and the cash price of the rental property 


that is the subject of the rental-purchase agree- 
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ment. The act provides that the consumer 
may recover damages plus attorneys’ fees. 
In an unusual provision, the act requires 
the consumer to notify the rental business 
or its assignee in writing of its failure to 
compl to the consumer’s use of this cause 
of action. 


Conclusion 

Florida law provides numerous opportu- 
nities for attorneys to enforce consumer 
rights and receive adequate compensation. 
These statutory provisions often can be sup- 
plemented by federal causes of action that 
will be discussed in a later article. A work- 
ing knowledge of both Florida and federal 
consumer protection statutes will enable a 
practitioner to assess the likelihood of ob- 
taining full relief for the client, including 
an award of attorneys’ fees.0 


! Three courts have ruled that pro bono law 
firms and legal aid or legal services offices are 
entitled to recover attorneys’ fees from the op- 
posing side. See Dept. of Highway Safety and 
Motor Vehicles v. Wong, 421 So.2d 657 (Fla. 
Ist D.C.A. 1982); Butler v. Butler, 376 So.2d 
287 (Fla. Sth D.C.A. 1979); Love v. Love, 370 
So.2d 1231 (Fla. 4th D.C.A. 1979). 

2 The later article will cover portions of the 
Federal Consumer Credit Act; Federal Racket- 
eer Influenced and Corrupt Organization Act 
(RICO); Federal Odometer Act; Magnuson- 
Moss Warranty Act; and the Expedited Funds 
Availability Act. 

3 See State Farm Fire & Casualty Co. v. 
Palma, 524 So.2d 1035 (Fla. 4th D.C.A. 1988) 
and Appendix 6 of J. HAUSER, ATTORNEY'S FEES 
IN FLORIDA (1988). 

415 U.S.C.S. §45(a)(1) (Law. Co-op. 1975 
& Supp. 1988). For a brief history of the devel- 
opment of Florida’s Little FTC Act, see R. TEn- 
NYSON, FLoRIDA CONSUMER Law MANUAL, vol. 1, 
ch. 1, pp. 4-7 (1977). 

5 See also B & L Motors, Inc. v. Bignotti, 
427 So.2d 1070, 1072 (Fla. 2d D.C.A. 1983). See 
Fra. Stat. §559.72 for a list of prohibited prac- 
tices. 

6 See also Fia. ApMin. Cope ANN. tit. 2-9 
(1986). 

7 Whiteside v. Joseph Harris Co., Inc., 491 
So.2d 1215 (Fla. 2d D.C.A. 1986); Miami Lin- 
coln Mercury, Inc. v. Kramer, 399 So.2d 1003 
(Fla. 3d D.C.A. 1981). 

8 Bill Branch Chevrolet, Inc. v. Burkert, 521 
So.2d 153 (Fla. 2d D.C.A. 1988) (compensatory 
damages of $1768, punitive damages $667,000). 

915 U.S.C.S. §§1692-16920 (Law. Co-op. 
1982 & Supp. 1988). 

10 See Cook v. Blazer Financial Services, Inc., 
332 So.2d 677, 679 (Fla. Ist D.C.A. 1976); see 
also Heard v. Mathis, 344 So.2d 651 (Fla. Ist 
D.C.A. 1977). 

'! Osteen v. Morris, 481 So.2d 1287 (Fla. Sth 
D.C.A. 1986). The court specifically found that 
the statute was a limitation on the common law 
principle of quantum meruit. Jd. at 1290. 

!2 Gonzalez v. Tremont Body & Towing, Inc., 
483 So.2d 503 (Fla. 3d D.C.A. 1986). 

'3 City of Cars, Inc. v. Simms, 526 So.2d 119 
(Fla. 5th D.C.A. 1988). 


raswell v. United States, ___ U.S. 
——, 108 S.Ct. 2284, was decided 
by the United States Supreme 
‘Court on June 22, 1988. Braswell 
presented the Court with an opportunity 
both to clarify and solidify over a decade 
of fifth amendment jurisprudence on the com- 
pelled production of business records by 
corporations and other collective entities. 
Instead of clarifying the law, however, the 
Court, in a 5-4 opinion, created an illogical 
exception to the fifth amendment privilege 
against self-incrimination for the compelled 
production of documents from collective en- 
tities. While ostensibly based on the exi- 
gencies of white collar crime, this decision 
is well outside the mainstream of recent fifth 
amendment jurisprudence. To understand 
the scope and impact of the Braswell deci- 
sion, a brief analysis of prior fifth amend- 
ment decisions in this area is required. 


From Boyd to Fischer to Doe 

More than a century ago, in Boyd v. 
United States, 116 U.S. 616 (1886), the Su- 
preme Court held that an individual could 
assert the fifth amendment privilege against 
self-incrimination in response to a govern- 
ment demand for business records. In Boyd, 
the government had obtained an order di- 
recting partners to produce an invoice for 
a shipment of glass received duty free. The 
invoice was employed to convict the part- 
ners for fraudulently claiming exemption 
from customs duties greater than they were 
entitled to under contract. The Supreme 
Court reversed the conviction and held that 
under the fifth amendment an individual 
could not be forced, by compulsory proc- 
ess, to produce his private books and 
records. The Court stated that the contents 
of these records were privileged and that 
the government could not compel their pro- 
duction.! 

The Boyd case raised the spectre of frus- 
trating certain types of criminal investiga- 
tions. If the contents of records were always 
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privileged, the government would often find 
it difficult to obtain the documents neces- 
sary to establish corporate criminal fraud. 
Between 1906 and 1943, the Supreme Court 
placed limitations on Boyd's reach and dis- 
tinguished between records held in a repre- 
sentative capacity such as corporate records, 
and records being held individually. In Hale 
v. Henkel, 201 U.S. 43 (1906), the Court 
stated that a corporation, as opposed to a 
natural person, had no right to object to 
the production of corporate records. The 
Court held that the fifth amendment was 
a personal privilege, and since a corpora- 
tion was an artificial creature of the state, 
with powers limited by it, the state had the 
right to oversee a corporation and demand 
production of its records. 

Five years later, in Wilson v. United 
States, 221 U.S. 361 (1911), the Court ad- 
dressed the issue of whether an officer of 
a corporation, who would be incriminated 
by the content of corporate records pro- 
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duced, could resist a subpoena issued to the 
corporation. The Court held that the cor- 
poration could not resist the compelled 
production of corporate records even if the 
content of those records might tend to in- 
criminate the individual who produced 
them. In a companion case, Dreier v. United 
States, 221 U.S. 394 (1911), the Court ap- 
plied the Wilson holding to a subpoena 
issued directly to the corporate records cus- 
todian rather than to the corporation. 

The Court expanded upon the distinc- 
tion between personal and business records 
in United States v. White, 322 U.S. 694 
(1944). There, a subpoena was issued for 
documents and records of a labor union. 
A union officer appeared in response to the 
subpoena, invoked his fifth amendment privi- 
lege and refused to produce any records. 
The Court held that the union acted as a 
collective entity for its members. Since the 
union did not exercise personal rights and 
duties, it could not claim a personal privi- 
lege, such as the fifth amendment privilege 
against self-incrimination, on behalf of its 
member. The Court ordered the production 
of the union records. 

The “collective entity” exception to the 
fifth amendment, as enunciated in Wilson 
and White, was a logical extension of the 
Boyd content oriented approach to the fifth 
amendment. Under an analysis which fo- 
cused upon the content of the documents 
being produced to determine their fifth 
amendment status, only personal records, 
as opposed to records of a collective entity, 
were subject to fifth amendment protection. 

After White, the Court did not revisit this 
area until 1974. Then, in Bellis v. United 
States, 417 U.S. 85 (1974), the Court held 
that the collective entity doctrine applied 
to a three-person law partnership, rejecting 
the argument that this entity was a personal 
one due to its small size. The Court again 
sustained the compelled production of docu- 
ments and records of a collective entity. 

All these Supreme Court decisions had 


followed Boyd and had focused upon the 
content of documents in determining the ap- 
plicability of fifth amendment protection. 
The jurisprudential framework established 
by Boyd and the collective entity doctrine 
were, however, undercut in 1976 in Fisher 
v. United States, 425 U.S. 391 (1976), in 
which the Internal Revenue Service sought 
to obtain accountant workpapers in the pos- 
session of an attorney. The workpapers had 
been prepared by an accountant for a tax- 
payer under investigation. The Court first 
held that the fifth amendment could be as- 
serted by the attorney to protect documents 
in his possession if, and only if, the docu- 
ments would be subject to a valid claim of 
privilege by the taxpayer.? The Court ther 
reviewed over 90 years of fifth amendment 
decisions, including several cases which had 
suggested that the fifth amendment served 
as a protector of privacy. The Court re- 
treated from certain of its dicta in earlier 
cases and held that the fifth amendment does 
not serve as a protector of privacy. Privacy 
interests, to the extent they were protected, 
came within the ambit of the fourth amend- 
ment privilege against unreasonable searches 
and seizure. The Court held that the fifth 
amendment only protected against com- 
pelled self-incrimination and not the disclo- 
sure of private information.3 

The Court in Fisher departed from the 
privacy based, content oriented analysis of 
Boyd in favor of a standard that protected 
not the contents of records but rather the 
testimonial implications inherent in produc- 
ing them. The Court reasoned that since 
the preparation of documents is routinely 
completed on a voluntary basis, the prepa- 
ration of records could not be considered 


to have been compelled. The act of pro- 
ducing these. documents, however, might 


have testimonial impact within the scope 


of the fifth amendment. The Court noted 
that: 
The act of producing evidence in response to a 
subpoena nevertheless has communicative aspects 
of its own, wholly aside from the contents of 
the papers produced. Compliance with the sub- 
poena tacitly concedes the existence of the papers 
demanded and their possession or control by 
the taxpayer. It would also indicate the taxpayer’s 
belief that the papers are those described in the 
subpoena. [Citation omitted].‘ 

The Court noted that the tacit admission 
that the records exist, are authentic and are 


The Court retreated 
and held the fifth 
amendment does 

not serve as a 
protector of privacy 


in the witnesses’ possession, may cause a 
production of records to run afoul of the 
fifth amendment. In Fisher, the Court held 
that the accountant’s workpapers at issue 
were not privileged since the government 
knew of their existence and it would be up 
to the accountant, not the taxpayer, to 
authenticate any records which were 
5 


This shift in the fifth amendment, from 
a content oriented analysis to new “act of 
production” analysis, was firmly established 
by 1984 in the Supreme Court decision in 
United States v. Doe, 465 U.S. 605 (1984). 


_ There, subpoenas were directed to Des, the 


owner of several sole proprietorships. The 
Court first restated its view that fifth amend- 
ment protection no longer existed for the 
contents of business and financial records. 
The Court held that the fifth amendment 
protected only the self-incrimination that 
might flow from the act of producing the 
documents and records. The Court in Doe 
ultimately affirmed the lower court and 
found that the act of production by the sole 
proprietor would, in fact, incriminate him. 
The Court thus sustained the assertion of 
the fifth amendment privilege in response 
to subpoenas for business and financial re- 
cords of sole proprietorships.® 

In Doe, the Government announced that 
it would not seek to use the act of produc- 
tion against the custodian in any fashion 
and asked the Supreme Court to adopt the 
doctrine of constructive use immunity if it 
found the fifth amendment to be applica- 
ble. The Court declined to extend its 
jurisdiction to include a grant of construc- 
tive use immunity in the absence of a formal 
request by the Government under 18 U.S.C. 
§6002 et seq., the statutory use immunity 
provisions. The Court stated that the deci- 
sion to seek immunity involved a balancing 


-of governmental interests and Congress left 


this decision exclusively to the Department 
of Justice.’ 

After the Fisher and Doe decisions, a con- 
flict began to emerge in the circuit courts 
as to whether the collective entity doctrine 


SURVEILLANCE 


OFFICES STATEWIDE 


Florida's Leading Surveillance Firm 
1191 East Newport Center Drive, Suite 212 
Deerfield Beach, Horida 33442-7708 


JUST CALL 


(800) 562-2837 or (904) 398-4990 
Ask about our statewide Activity Checks Complete for $89. 


e Surveillance 

e Color Videotape 
e Subrogation 

e Backgrounds 

e Locates 

e Financial & Assets 


VERIFICATION 
) INCORPORATED: 


54 THE FLORIDA BAR JOURNAL/DECEMBER 1988 


7 
| 
| 


continued to be viable under an act of pro- 
duction analysis. Most practitioners felt that 
the collective entity doctrine, which dated 
from a time when the Supreme Court em- 
ployed a content oriented approach to fifth 
amendment analysis, simply had no place 
after Fisher and Doe. 

Some circuit courts, not surprisingly, dis- 
agreed and held that the compelled produc- 
tion of papers held in a representative 
capacity still was not protected by the fifth 
amendment.® 

Other circuits noted that.a custodian of 
corporate records acted in a representative, 
as opposed to an individual, capacity and, 
therefore, refused to hold that the privilege 
applied. These courts, however, held that 
if the government attempted to implicate 
the custodian on the basis of the act of pro- 
duction by the collective entity, evidence of 
that fact would be subject to a motion to 
suppress at trial.? These circuits created a 
constructive act of production immunity, 
something the Supreme Court had explic- 
itly refused to do in Doe. 

Finally, yet other circuits held that the 
act of production doctrine did apply to col- 
lective entities and that an individual could 
claim a personal privilege to refuse to pro- 
duce corporate records. These circuits, 
however, for the most part, also held that 
a corporation could not avoid production 
of subpoenaed records and that the corpo- 
ration was required to designate a nontarget 
individual as a custodian to produce the cor- 
porate records.!0 

Practitioners expected that the Supreme 
Court in Braswell would reconcile these cir- 
cuit conflicts and resolve the issue of whether 
the act of production doctrine applied in a 
collective entity context; whether a court 
could require a substitute or nontarget cus- 
todian to be appointed; and whether a 
designated individual could invoke his fifth 
amendment privilege in response to a sub- 
poena for records of a collective entity. With 
this background, the decision in Braswell 
may be reviewed. 


Braswell 

Justices Rehnquist, White, Blackmun, 
Stevens, and O’Connor joined in the major- 
ity opinion in Braswell. Justices Kennedy, 
Brennan, Marshall and Scalia dissented.'! 
From this unusual lineup, an unusual opin- 
ion would be expected and this is, in fact, 
what occurred. 

Braswell involved subpoenas to Randy 
Braswell as president of two corporations, 
Worldwide Machinery, Inc., and Worldwide 
Purchasing, Inc., requiring the production 
of certain corporate books and records. 


Braswell contended he operated a one-man 
corporation and that the act of producing 
corporate records would incriminate him. 
Braswell declined to produce any records 
on behalf of the corporations. The district 
court found Braswell in contempt for his 
failure to produce and the Fifth Circuit 
affirmed the contempt order. 

The Supreme Court began its analysis by 
reaffirming the principle enunciated in Fisher 
and Doe that the content of subpoenaed 
business records were no longer subject to 
any fifth amendment protection. The Court 
reviewed Fisher and Doe and confirmed that 
these cases had shifted the basis of analysis 


The Court 


unsurprisingly created 
a constructive act of 


production immunity 
for corporate 
records custody 


from a content oriented to an act of pro- 
duction analysis. !2 

The Court then proceeded to review the 
collective entity doctrine which the major- 
ity stated “has a lengthy and distinguished 
pedigree.”!3 After reviewing Hale v. Henkel, 
Wilson, Dreier, White, and Bellis, the Court 
concluded as follows: 
The plain mandate of these decisions is that with- 
out regard to whether the subpoena is addressed 
to the corporation, or as here, to the individual 
in his capacity as a custodian. . . a corporate 
custodian such as petitioner may not resist a 
subpoena for corporate records on Fifth Amend- 
ment grounds. [Citation omitted].!¢ 

The Court next stated that the course of 
fifth amendment jurisprudence embarked 
upon in Fisher and Doe did not render the 
collective entity rule obsolete. The Court 
rationalized this holding stating that recog- 
nizing a privilege on behalf of records 
custodians would have a detrimental im- 
pact on white collar criminal prosecutions, 
“one of the most serious problems confront- 
ing law enforcement authorities.” [footnote 
omitted].!5 The Court noted: 
If custodians could assert a privilege, authori- 
ties would be stymied not only in their enforce- 
ment efforts against those individuals but also 
in their prosecutions of organizations.”!® 

Petitioner Braswell suggested in his brief 
that the Court could protect his fifth amend- 
ment concerns by permitting him to desig- 


nate an individual to produce the records 
or by requiring the Government to obtain 
use immunity. The Court declined each sug- 
gestion. The Court rejected the suggestion 
permitting designation of a custodian by not- 
ing that a designated custodian often will 
have no knowledge of the collected docu- 
ments and could be led through an “un- 
guided search.” The Court declined to order 
the Government to obtain statutory use im- 
munity because “a grant of act of production 
immunity can have serious consequences...,” 
on the Government’s effort to prosecute at 
trial.!7 

Thus far in its opinion, the Supreme 
Court had created a collective entity excep- 
tion to the fifth amendment for individuals 
subpoenaed either individually or in a cus- 
todial capacity and had declined to require 
the Government to seek act of production 
immunity to obtain corporate records. Al- 
most as an afterthought, the Court then 
surprisingly embarked on a course which 
created a constructive act of production im- 
munity for corporate records custodians. 
The Court stated: 
[W]e do think certain consequences flow from 
the fact that the custodian’s act of production 
is one in his representative rather than personal 
capacity. Because the custodian acts as a repre- 
sentative, the act is deemed one of the corpora- 
tion and not the individual. Therefore, the 
Government concedes, as it must, that it may 
make no evidentiary use of the “individual act” 
against the individual. For example, in a crimi- 
nal prosecution against the custodian, the 
Government may not introduce into evidence 
before the jury the fact that the subpoena was 
served upon and the corporation’s documents 
were delivered by one particular individual, the 
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custodian. The Government has the right, how- 
ever, to use the corporation’s act of production 
against the custodian. [Emphasis added].'® 

Moreover, in what may become a cele- 
brated footnote, number 11, at the conclu- 
sion of this paragraph, the Court further 
stated: 


We reject the suggestion that the limitation on 
the evidentiary use of the custodian’s act of pro- 
duction is the equivalent of constructive use 
immunity barred under our decision in Doe, . . 


We leave open the question whether the agency 
rationale supports compelling a custodian to pro- 
duce corporate records when the custodian is 
able to establish, by showing for example that 
he is the sole employee and officer of the corpo- 
ration, that the jury would inevitably conclude 
that he produced the records. [Citation omit- 
ted]. 19 

The Supreme Court thus reversed its 
course taken four years earlier in Doe when 
it declined to create any type of construc- 
tive use immunity. Instead, the Court in 
Braswell created some type of constructive 
evidentiary use immunity whose bounda- 
ries and scope are unclear by holding that 
the act of production by an individual may 
not be used directly against him in a crimi- 
nal trial. 

As was to be expected after this illogical 


analysis, the dissent was highly critical of 
the majority and the effect its decision would 
have on fifth amendment jurisprudence. Mr. 
Justice Kennedy wrote: 
It is regrettable thatthe very line of cases which 
at last matured to teach these [act of produc- 
tion] principles is now invoked to curtail them, 
for the Court rules that a natural person forfeits 
the privilege in a criminal investigation directed 
against him and that the Government may use 
compulsion to elicit testimonial assertions from 
a person who faces the threat of criminal pro- 
ceedings. A case that might have served as the 
paradigmatic expression of the purposes served 
by the Fifth Amendment instead is used to ob- 
scure them. [Emphasis added].”° 

The dissent viewed the “metaphysical pro- 
gression” in the majority analysis as deeply 
flawed and concluded: 
In a peculiar attempt to mitigate the force of its 
own holding, it [the majority] impinges upon 
its own analysis by concluding that, while the 
Government-may compel a named individual to 
produce records, in any later proceeding against 
the person it cannot divulge that he performed 
the act. But if that is so, it is because the Fifth 
Amendment protects the person without regard 
to his status as a corporate employee; and once 
this be admitted, the necessary support for the 
majority’s case has collapsed. [Emphasis added].?! 

The Supreme Court in Braswell, instead 
of answering questions about the scope of 
the fifth amendment with respect to corpo- 
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rate record production, merely raised a host 
of new ones. It is to these new issues that 
we now turn. 


Post-Braswell — Construing the 
Collective Entity Exception 
Braswell raises a multitude of issues. First, 
as earlier noted, several circuit courts had 
permitted subpoenas issued to named indi- 
viduals to be complied with by permitting 
an individual who would not incriminate 
himself to produce the documentation.”2 
This mechanism was created so that the in- 
dividual target would not incriminate him- 
self through his authentication testimony in 
connection with the production of docu- 
ments for the grand jury. This option may 
no longer be available after Braswell ex- 
cept in the case of a “one-person” corpo- 
rate entity discussed to by the majority in 
footnote 11 at the end of the opinion. It 
appears that the government may now be 
able to issue a subpoena directly to the tar- 
get of a criminal investigation for corporate 
books and records and to force the target 
to deliver the records to the grand jury. 
From the practitioners’ standpoint, such 
a subpoena may now be to the target’s bene- 
fit. The concept of constructive use immu- 
nity sanctioned in Braswell has little his- 
tory in the courts. While the Sixth and 
Eighth Circuits authorized it,23 no body of 
case law subsequently developed outlining 
its scope and effect. The Court in Braswell 
failed to require the government to seek a 
grant of statutory use immunity, and in foot- 
note 11 stated that the immunity it was grant- 
ing was somehow lesser in scope than statu- 


tory immunity under 18 U.S.C. §6002. None- 


theless, it is.unclear what, if any, difference 
in application will-result from the grant of 
constructive act.of production immunity by 
the courts. 

It may be as the Supreme Court seemed 
to suggest that constructive use immunity 


- will be less expansive than statutory immu- 


nity. For example, constructive immunity 


‘may not encompass derivative use. The Gov- 


ernment may, therefore, be able to explore 
leads revealed through the documents or the 
act of production to incriminate the custo- 
dian. However, if the constructive act of 
production immunity is construed to have 
derivative effect, it may become standard 
practice for practitioners to produce the tar- 
get in response to a grand jury subpoena 
in order to obtain the benefit the act of pro- 
duction immunity confers. 

Practitioners also will need to litigate 
whether the Braswell analysis would apply 
in connection with a summons which is is- 
sued to a taxpayer in an Internal Revenue 


Service investigation or a request for docu- 
ments in a SEC or other regulatory investi- 
gation in which there is no immediate ac- 
cess to the Court. The same analysis should 
be applicable. However, it would seem pru- 
dent for the practitioner in a summons 
proceeding to resist compliance with the sum- 
mons and to file a motion to quash, to en- 
sure that the constructive act of production 
immunity discussed in Braswell will be ap- 
plied in a summons setting. 

Braswell also raises issues with respect to 
the mechanism to be employed to enforce 
the constructive use immunity at trial. It 
may be prudent, as the Sixth Circuit sug- 


Whether the 
inconsistency can be 
remedied by circuit 
court construction or 
another Supreme 
Court decision 
remains to be seen 


gested in Morgenstern, to file a motion 
to suppress or, alternatively, a motion in 
limine to have the parameters of the immu- 
nity clearly established prior to trial. 

Finally, it may be that the Braswell deci- 
sion shifts the focus of analysis in record 
production situations to a more primary 
level. There have been a series of recent cases 
in which the alleged custodian has resisted 
production of corporate records by contend- 
ing he is not the custodian of records and/ 
or that the Government had no jurisdiction 
over the foreign entities subpoenaed to re- 
quire that documents be produced. 

In In re Sealed Case, which dealt with 
the Iran-Contra investigation, an alleged cus- 
todian served with corporate records sub- 
poenas successfully resisted enforcement. 
The Court held that in order to enforce the 
subpoenas, the independent that the corpo- 
rations had at least “minimum contacts” 
with the United States. The District of Co- 
lumbia Circuit adopted the Second Circuit 
test from Marc Rich holding that if the Gov- 
ernment can establish a “reasonable prob- 
ability that ultimately it will succeed in es- 
tablishing the facts necessary for the exercise 
of jurisdiction, [then] compliance with the 
grand jury’s subpoena may be directed.”26 
Even if that hurdle is met, the Court also 
stated that in circumstances in which the 


individual denies he is a custodian, it is up 
to the independent counsel to establish that 
the individual is in fact a custodian for those 
entities prior to requiring records to be pro- 
duced.27 

Practitioners may wish to argue, under 
appropriate circumstances, that the targeted 
individual neither has custody of corporate 
records nor maintained contact with the com- 
panies whose records were sought. Under 
this scenario after Braswell, the target may 
either obtain constructive use immunity if 
he produces the records or, alternatively, 
may be able to avoid the production en- 
tirely. 


Conclusion 

It is apparent from a review of prior cases 
and the Braswell majority opinion as well 
as the dissent, that the Supreme Court in 
Braswell created an exception from previ- 
ous fifth amendment jurisprudence. Whether 
the inconsistency created by the decision can 
be remedied by circuit court construction 
or another Supreme Court decision remains 
to be seen. However, for the moment, the 
practitioner will have a number of creative 
opportunities to represent the client as the 
courts struggle with the scope of the Braswell 
opinion.O 


1116 U.S. at 630-631. 

2425 US. at 404-405. 

3 Td. at 400-401. 

4 Id. at 410. 

5 Td. at 411-413. 

6 465 U.S. at 613-614. 

7 Id. at 616-17. 

8 See In re Grand Jury Proceedings (Var- 
gas), 727 F.2d 941 (10th Cir.), cert. denied, 469 
U.S. 819 (1984) and In re Grand Jury Subpoena 
(Lincoln), 767 F.2d 1130 (Sth Cir. 1985). 

9 See In re Grand Jury Proceedings (Mor- 
ganstern), 771 . 143 (6th Cir.) (en banc), cert. 
denied, 106 S.Ct. 594 (1985) 
and In re ib Jury Subpoena (85-W-71-5), 
784 F.2d 857 (8th Cir. 1986), cert. dismissed, 

US. 107 S.Ct. 918 (1987). 

10 See, e.g., United States v. Sancetta, M.D., 
P.C., 788 F.2d 67 (2d Cir. 1986); In re Grand 
Jury Matter (Brown), 768 F.2d 525 (3d Cir. 1985) 
(en banc); In re Grand Jury No. 86-3 (Will 
Roberts Corp.), 816 F.2d 569 (11th Cir. 1987). 

N___ULS. —__, 108 S.Ct. at 2286. 

12 Td. at 2287. 

13 Jd. at 2288. 

14 Td. at 2290. 

15 Td. at 2294-95. 

16 Td. 

17 Td. at 2295. 

18 Id. 

19 7d. at footnote 11. 

20 Id. at 2296. 

21 Td. at 2300. . 

2 See, e.g., United States v. Lang, 792 F.2d 
1235 (4th Cir.), cert. denied, 107 S.Ct. 574 (1986); 
United States v. Rogers Transportation, Inc., 
793 F.2d 557 (3d Cir. 1986); 787 F.2d 585 (3d 
Cir. 1986); In re Grand Jury Subpoenas Issued 


to Thirteen Corporations, 775 F.2d 43 (2d Cir. 
1985). 

23 In re Grand Jury Proceeding (Morgan- 
stern); In re Grand Jury Subpoenas (85-W-7]1- 
5), infra footnotes 19-20. 

24 In re Grand Jury Proceeding (Morgan- 
stern), infra footnote 19. 

25 See, e.g., In re Sealed Case, 832 F.2d 1268 
(D.C. Cir. 1987); Matter of Mark Rich & Co., 


 A.G., 707 F.2d 663 (2d. Cir. 1983). 


26 707 F.2d at 670. 
27 832 F.2d at 1281. 


THE BEST KEPT 


SECRET 
in Florida 


CORPORATION KITS 
24 Hour Service 


WILL SUPPLIES 
Personalized 


GENUINE ENGRAVED 
OR 
RAISED PRINTED 
STATIONERY 


CLASSIFICATION 
(Partition) FOLDERS 
1, 2, or 3 dividers 
available in each folder 


BANKRUPTCY KITS 
(All Kinds) 


And many, many more 
products from the 
Southeast’s LARGEST 
Attorney Supplier 


Midstate 
Legal Supply Co., duc. 


Florida WATS 1-800-432-8309 
Orlando 305-299-8220 
FAX 305-291-6912 


For free presentation folder of 
quality samples, send request to: 


MIDSTATE LEGAL SUPPLY CO., INC. 
Post Office Box 2122 
Orlando, Florida 32802 


“Serving the Legal Profession” 
for 22 years 


THE FLORIDA BAR JOURNAL/DECEMBER 1988 57 


4 And you will be too. 


You work hard to keep your clients s 
easier. That's because clients want the professional look that our kits provide. But, when you 


choose us, you don't choose s 
use than any other corporate 
Each Kit includes: 

First annual shareholder minutes ¢ Deluxe, padded 

Id silkscreen binder and slipbox ¢ Printed minutes and 

laws ¢ Checklist ¢ Instructions Worksheets Pocket 


Seals (that fit in kit) ¢ 20 Lithographed imprinted and 
numbered stock certificates on aah text ¢ State Report to 


determine employment status * foot-noted 
and indexed minutes with subchapter “S” r) \ 
Call us today, 


1(800) 432-3028, 
you'll be impressed too. 


58 THE FLORIDA BAR JOURNAL/DECEMBER 1988 


and Empire C 


CORPORATE KIT COMPANY 


Kits can make that work 


le over substance. Empire offers faster service and is easier to 
- Itis also the most complete. 


¢ IRC plan 1244 « IRC election for section 248 ¢ Idemnifica- 

tion plan ¢ Written statement to organize corporation in 

lieu of minutes and bylaws (printed typewriter print) 

spaced to match your insertion ¢ Federal Application for 

tax I.D. ¢ Federal Form 2553 for plan 1244 ¢ State Applica- 
tion for State Tax I.D. * Memo pad ¢ Pre-Addressed 
printed envelopes for all forms. 


MPIRE 


We use Federal Express 
tor all overnight 


j ae J we 
| 
' 
| 
= 


BUSINESS LAW 


Cash Poor Acquisitions of 
Debtor Corporations 


are indeed is the business person 

who questions the efficiency and 

sophistication of financial and 

real cstate markets. Security and 
real estate markets are large with many dif- 
ferent participants. In contrast, the market 
for nonpublic enterprises, not associated 
with real estate, is limited. This limitation 
is glaringly apparent to any midsize corpo- 
ration with financial problems. When finan- 
cial problems arise, these companies imme- 
diately think of Ch. 11, and hardly con- 
sider capital infusion or corporation re- 
organization based on other sources. They 
typically exhaust their sparse resources on 
futile rehabilitation in Ch. 11. 

Not all corporate debtors should suffer 
this fate. True, high risk and poor manage- 
ment are the economics dictating futile re- 
habilitation of distressed corporate debtors. 
However, more and more market partici- 
pants are doing business in Florida, and spill 
over into undeveloped markets would be 
logical. The state is experiencing an increas- 
ing number of professional entrepreneurs, 
eager to take over struggling companies and 
establish successful ventures. 

In recognition of market dynamics, this 
article discusses a transaction in which cor- 
porate assets are purchased in return for 
stock or securities and little cash, a trans- 
action termed a “cash poor acquisition” 
(CPA). 


Cash Poor Acquisition (CPA) 

In a CPA, an acquiring corporation, usu- 
ally a subsidiary of a new or existing cor- 
poration, acquires a corporate debtor. The 
purchase price is paid in securities or stock 
of the acquiring corporation. Once received 
by the selling corporate debtor, the securi- 
ties or stock are distributed to stockholders 
and creditors of the corporate debtor. Cash 
paid is not overwhelming, just enough to 
cover administrative and priority claims. In 
view of tax advantages, the transaction is 
part of a confirmed plan of reorganization. 
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Simple acquisition of assets often serves 
the purpose of the CPA, but not always. 
More complicated alternatives may be used. 
In a straight triangular merger, the subsidi- 
ary corporation acquires assets of the debtor 
corporation in exchange for shares or secu- 
rities of its parent’s stock. See I.R.C. 
§368(a)(2)(B). Reverse triangular merger in- 
volves the merger of a subsidiary corpora- 
tion into a debtor corporation. Shares of 
stock in the subsidiary’s parent are trans- 
ferred to the debtor corporation’s creditors. 
See I.R.C. §368(a)(2)(E). A drop down is 
also available, when a parent corporation 
acquires substantially all of the assets and 
then transfers those assets to a controlled 
subsidiary. I.R.C. §368(a)(2)(C). This arti- 
cle does not focus on triangular and drop 
down transactions. However, some princi- 


ples discussed apply to those reorganizations. 

In the CPA, creditors and stockholders 
of the debtor corporation become owners 
in the acquiring corporation. They acquire 
at least a 50 percent block of stock. Con- 
trol of the acquiring corporation remains 
with its old stockholders, who normally hold 
their 50 percent of stock in one block usu- 
ally in a parent corporation. 

The corporate debtor also acquires new 
management. Some corporate debtors suf- 
fer their fate because of radical changes in 
market conditions. However, the usual cause 
is poor management. Corporate debtors typi- 
cally have one or more of the following fail- 
ings: Self-serving or self-indulgent man- 
agement; incompetency in finance, cost con- 
trols, or cash management; poor marketing 
technique; no management skill; or pie-in- 
the-sky projections. Conventional Ch. 11 
cases hardly ever avoid poor management 
in which the existing philosophy continues 
present management. 

A number of practical problems must be 
overcome with a CPA. Poor management 
is normally entrenched, and the CPA is un- 
usual. With numerous tax and bankruptcy 
tules, it can be frightening. 


Tax Benefits 

® Carryforward of Tax Attributes — The 
CPA qualifies as a tax-free reorganization. 
L.R.C. §368. The theme underlying reorgani- 
zation is that the new enterprise is essen- 
tially the same as the old. Thus, no taxable 
exchange occurs, and the new enterprise in- 
herits the tax attributes of the old, merging 
companies. The CPA reaps tax benefits pri- 
marily from carryforward of net operating 
losses. 

I.R.C. §381 permits carryforward of net 
operating losses when a reorganization oc- 
curs pursuant to §368. The CPA always in- 
volves a G reorganization, under §368, 
which is defined as follows: 


[A] transfer by a corporation of all or a part 
of its assets to another corporation in a title 11 


THE FLORIDA BAR JOURNAL/DECEMBER 1988 59 


or similar case; but only if, in pursuance of the 
plan, stock or securities of the corporation to 
which the assets are transferred are distributed 
in a transaction which qualifies under Section 
354, 355, or 356. 


The CPA satisfies §354, since stock or 
securities are used to purchase substantially 
all of the assets of the debtor corporation, 
and the stocks and securities transferred to 
the corporate debtor are distributed under 
a plan of reorganization to creditors and 
stockholders of the debtor corporation. Sec- 
tion 355 is not applicable to a CPA. This 
section governs tax treatment to stockhold- 
ers when they receive stock or securities in 
a subsidiary distributed to them by a par- 
ent. I.R.C. §356 can be applicable. This sec- 
tion permits transfer of money or other prop- 
erty, in addition to stock or securities, in 
tax free corporate reorganizations. 

A taxable event can occur under §354 if 
the distributed stock or securities is attrib- 
utable to interest charges which the corpo- 
rate debtor owed and accrued on its own 
securities. In such event, taxable income is 
limited to the amount of stock or securities 
attributable to the accrued interest. 

Tax benefits under §381 are not limited 
to net operating losses. Most other tax at- 
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tributes are carried over including the fol- 
lowing: Accounts of earnings and profits; 
capital loss carryovers; methods of account- 
ing; basis of inventory; tax credits; and other 
attributes. I.R.C. §381(c). 

@ Carryforward Limitations Under I.R.C. 
§382 —Under the Internal Revenue Code, 
an exception exists for every rule, and an- 
other rule exists for every exception. Thus, 
§382 must be considered, which embodies 
the primary tax limitation in corporate ac- 
quisitions. Note, however, that the main limi- 
tation of §382 is inapplicable to a CPA, 
because the CPA is part of a Ch. 11 plan 
of reorganization. I.R.C. §382(1)(5). With- 
out Ch. 11, §382 puts severe limitations on 
carryforwards by limiting deductions of tax 
attributes. The limitation amount is equal 
to a product. This product is derived by 
multiplying a percentage against the value 
of all stock in the debtor corporation prior 
to the transaction. Id., §382(a), (b), and (e). 
The percentage is determined by what is 
called the “long term tax exempt rate.” Jd., 
§382(b)(1)(B). This rate is defined to be an 
adjusted federal long term rate, which means 
a typical interest rate experienced by the 
federal government in its borrowings. This 
percentage is always low. In addition, the 
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value of stock in the debtor transferor is 
usually very low, so the resulting limitation 
is always small. 

@ Tax Limitations Under Ch. 11 — The 
Ch. 11 exception to the §382 limitation is 
applicable only when old stockholders and 
creditors of the corporate debtor retain an 
interest equal to at least 50 percent of the 
new company. Second, Ch. 11 can limit the 
amount of carryforwards. Carryforward 
losses may not include interest losses previ- 
ously deducted, when the interest accrued 
on indebtedness which is discharged pursu- 
ant to the Ch. 11 reorganization. Also, when 
debt is discharged pursuant to Ch. 11, and 
the discharge would result in realization of 
ordinary income except for §108 of the In- 
ternal Revenue Code, to be discussed, the 
amount of net operating loss is reduced by 
an amount equal to 50 percent of the dis- 
charged indebtedness. Third, if another cor- 
porate reorganization occurs within two 
years, §382 automatically disallows any de- 
duction of carryforwards. 

Of these limitations, the most important 
one is the limitation equal to 50 percent of 
discharged indebtedness. This could be sig- 
nificant. Ch. 11 normally discharges all debt 
except for debt continued under a plan of 
reorganization. On the other hand, Ch. 11 
does not require discharge, and the same 
can be avoided by a stock for debt transac- 
tion under I.R.C. §108, to be discussed. 

@ Tax Limitations Under I.R.C. §108 — 
Generally speaking, when indebtedness of 
a debtor corporation is discharged in any 
bankruptcy case, the debtor realizes no in- 
come for tax purposes on account of the 
discharge under I.R.C. §108. Section 108 
represents codification of case law estab- 
lishing the “insolvency exception” to the gen- 
eral rule that a discharge from debt creates 
income. Because a discharge of a liability 
frees assets which were previously subject 
to the debt obligation, income results. U.S. 
v. Kirby Lumber Company, 284 U.S. 1 
(1931). Section 108 and the judicially cre- 
ated “insolvency exception” find their basis 
in the theory of “accession to income.” Al- 
though theoretically sound, the basis breaks 
down when applied to insolvent corporate 
debtors. If a debtor is insolvent both be- 
fore and after the discharge of indebtedness, 
he recognizes no income from the discharge 
because no assets have been freed from debt. 
On the other hand, to the extent that the 
discharge of indebtedness renders the debtor 
solvent, he must recognize income. Dallas 
Transfer and Terminal Warehouse Co. v. 
Comm’, 70 F.2d 95 (Sth Cir. 1934); The 
Hayden Co. v. Comm’, 118 F.2d 285 (6th 
Cir. 1941). 


Code §108 expressly provides that gross 
income does not include income which is 
otherwise includable because of the discharge 
of indebtedness, whether the discharge oc- 
curs in a bankruptcy case, or occurs out- 
side a bankruptcy case with an insolvent 
taxpayer. 

Section 108 does exact its price. Subsec- 
tion (b) provides that the amount excluded 
from taxable income by §108 must be ap- 
plied in reduction of certain tax attributes. 
As one would imagine, the first tax attrib- 
ute to be reduced is net operating losses. 
But, again, for every rule there is an excep- 
tion, and §108 follows this maxim. Section 
108(b)(5), commonly known as the “(b)(5)” 
election, provides that the taxpayer may 
elect to apply the amount of reduction on 
account of discharged indebtedness against 
depreciable property under rules of §1017 
of the Internal Revenue Code. The prop- 
erty covered by this section is generally de- 
preciable property and certain specified items 
of nondepreciable property including real 
property held in inventory, shares of stock 
in a consolidated subsidiary, and partnership 


interest. In addition, a corporate debtor elect- 


ing a (b)(5) reduction may reduce the entire 
basis in depreciable assets; he is not limited 
by the amount of his remaining liabilities. 
Treasury Reg. §1017-1 provides that the or- 
der to the basis reduction under §108(b)(5) 
is as follows: 

(1) Property (other than inventory, notes or 
accounts receivable) for which the discharge of 
indebtedness was incurred to purchase; 

(2) Property (other than inventory, notes or 
accounts receivable) subject to a lien securing 
the discharge to debt; 

(3) All other properties of debtor (other than 
inventory, notes or accounts receivable); and 

(4) Inventory, notes or accounts receivable. 


When property covered by (b)(5) elec- 
tion is sold, §1017(d) does provide for re- 
capture of ordinary income. Any gain on 
a subsequent disposition of basis reduced 
assets is subject to recapture under Internal 
Revenue Code §1245 or §1250. Recapture 
is required regardless of whether the prop- 
erty is §1245 or 1250. If neither, it is treated 
as §1245 property with ordinary income re- 
capture in the amount of the basis 
reduction. 

If the (b)(5) election is not made, §108 
requires reduction of tax attributes in the 
following order: 

(1) Net operating losses and carryovers; 

(2) Investments credits, work incentive tax 
credits, new job credits, etc.; 

(3) Capital losses and carryovers; 

(4) Bases assets owned by the taxpayer 
on the first day of the taxable year follow- 
ing the taxable year of discharge; and ~ 


(5) Foreign tax credit carryovers. 

® Stock-for-Debt Exception to §108 — 
All reductions of tax attributes can be 
avoided under §108, whether or not a tax- 
payer makes an election under (b)(5) or oth- 
erwise, by yet another exception. This lat- 
est exception, called “stock for debt,” is 
based on case law holding that no debt dis- 
charge income is recognized when a corpo- 
ration issues stock in exchange for its own 
indebtedness. Comm’. v. Motor Mart Trust 


Co., 156 F.2d 122 (Ist Cir. 1946); Comm’. 
v. Capento Securities Corp., 140 F.2d 382 
(Ist Cir. 1944). The theory is that replace- 
ment of debt with stock represents merely 
continuation of existing liability in differ- 
ent form. 

Internal Revenue Code §108 is written 
in a way to preserve the stock for debt ex- 
ception, but the section does limit applica- 
bility of this exception. The stock for debt 
exception is not applicable if only nominal 
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or token shares are issued for the debt in 
question. Furthermore, debt discharge in- 
come still is recognized if an unsecured credi- 
tor receives less than 50% of the value of 
stock he would have received if all of the 
stock actually distributed to all the unsecured 
creditors was distributed proportionately. 

®@ General Limitations — The continu- 
ity of interest and continuity of business doc- 
trines, reflected in Treasury Regs. §§1.368- 
1(b) and 1.368-1(c), require that sharehold- 
ers of the debtor corporation retain a sub- 
stantial proprietary stake in the acquiring 
company, that such stake represent a sub- 
stantial part of the new equity interest, and 
that the business enterprise of the old debtor 
corporation be continued. Southwest Natu- 
ral Gas Co. v. Cmm’, 189 F.2d 332 (Sth 
Cir. __), cert. denied, 342 U.S. 860 (1951); 
Standard Realization Co., 10 T.C. 708 
(1948). These judicial requirements in large 
measure are codified by requirements of 
§381 and §354. 

The Internal Revenue Service may disal- 
low different tax benefits sought to be trans- 
ferred in which acquisition of such benefit 
is the principal purpose of the transaction. 
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I.R.C. §269. The Bankruptcy Code also 
authorizes the IRS to ask the bankruptcy 
court to deny confirmation of a reorgani- 
zation plan if tax avoidance is the principal 
purpose of the plan. 11 U.S.C. §1129(d). 


Chapter 11 

Acknowledging the danger of oversim- 
plification, a few points are in order about 
Ch. 11. The major problem in Ch. 11 is for 
corporate debtors to continue in business, 
to keep cash flow in place, and to avoid 
repossession by secured creditors and oth- 
ers. The invariable hope is for companies 
miraculously to turn around, or for suitors 
to buy assets as soon as possible. Another 
sticky point is continuing trade credit. If 
cash flow can be maintained satisfactorily 
and repossessions can be avoided through 
payment of adequate protection under §361 
and §363 of the Bankruptcy Code, the re- 
mainder of Ch. 11 can be relatively easy, 
although the Bankruptcv Code has many 
provisions which must be satisfied for con- 
firmation and ultimate consummation of a 
reorganization plan. 

Section 362 embodies the automatic stay 
provision. Upon the filing of a petition in 
bankruptcy, actions against debtors and 
their property are stayed, so that estates are 
preserved until debtors have an opportu- 
nity to reorganize their business, and their 
debt and equity structure. This automatic 
stay is a great advantage. The counterpoint 
to §362 is the requirement that certain par- 
ties and interests, such as lessors and se- 
cured creditors, receive adequate protection 
payments immediately to ensure value of 
collateral or leased property. These payments 
are not always equal to contractually stipu- 
lated amounts but are designed to ensure 
that the value associated with a secured 
party’s collateral is maintained and that a 
fair rental is paid for leased property. 

Section 1129 embodies the requirements 
for confirmation of a plan of reorganiza- 
tion. Certain absolute provisions must be 
met, such as payment of administrative and 
priority claims in full, unless holders of those 
claims agree to different treatment, and a 
sufficient vote approving the plan of reor- 
ganization. Claim holders holding at least 
two-thirds in amount of claims in each class, 
and holding more than 50 percent of the 
number of claims in each class, must vote 
to accept the plan. Bankruptcy Code §1126. 
Acceptance requirements are modified in cer- 
tain cases, under what is called “cram- 
down” provisions of the Code. These pro- 
visions provide that acceptance is not nec- 
essary when prescribed requirements are 


met. §1129(b). 
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The most important point to a CPA in 
a bankruptcy case is willingness of credi- 
tors to accept the plan. Creditors are usu- 
ally anxious at least to get something for 
their claims, and affirmative votes are al- 
most always obtained when a debtor makes 
a good faith effort to provide proper con- 
sideration to creditors. 

The CPA does require payment of some 
cash, necessary to pay administrative and 
priority tax claims, except for claims of the 
Internal Revenue Service. I.R.S. claims can 
be repaid over a six-year period. Bankruptcy 
Code §1129. Furthermore, normally any 
type of Ch. 11 requires a negotiated settle- 
ment with large secured creditors. Cram- 
down provisions of §1129(b) are available 
against secured creditors, but are hardly ever 
used in practice. 


Summary 

The CPA is a way to maximize return 
and minimize risks. Although unfamiliar, 
its use may grow, when growing numbers 
of professional entrepreneurs become famil- 
iar with its potential. Legal rules are nu- 
merous, presented by both the Internal Reve- 
nue and Bankruptcy Codes, but understand- 
able. Both are designed to allow struggling 
companies to reorganize through issuance 
of stock and securities. The rules are favor- 
able to debtor corporations and present an 
effective vehicle for creating a new method 
of reorganizing.0 
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PREPAID LEGAL Sir 


Legal Services for $95 a Year ... 
Who Are These People? 


new client walks into your of- 

fice and hands you a brochure 
about a program he belongs to 
that states it will pay your con- 
sultation fee on his behalf. He asks you to 
bill the company instead of him. 

Your credit card company sends you a 
solicitation from an outfit offering a full 
range of legal services at a phenomenally 
low price. All you have to do is send in the 
application form and charge it to your credit 
card. 

A neighbor calls about an insurance pro- 
gram endorsed by his trade association. It 
offers the services of local attorneys for a 
variety of basic legal services at an annual 
fee equal to what some major metropolitan 
law firms charge by the hour. 

You receive an inquiry from an agent of 
what claims to be a “legal expense insur- 
ance” company asking if you would be will- 
ing to sign up as one of its law firms to 
provide legal services to policyholders. 

Undoubtedly you have just been intro- 
duced, perhaps for the first time, to a legal 
services plan new to your community. Fre- 
quently referred to as “prepaid” and some- 
times “group” legal services plans, these pro- 
grams are a form of insurance that has been 
around in Florida for a decade. 

No, they are not new, although many of 
the companies that will approach you may 
have only been in business in Florida a few 
years. In 1978, there were only three com- 
panies licensed in Florida to offer legal ex- 
pense insurance. Now there are 16 in the 
state, offering a variety of packages, most 
at a very modest cost to the consumer. 

The concept of legal services plans is not 
new either. Unions gave it birth in the 
United States when they began hiring legal 
counsel to represent members in matters not 
necessarily related to employment. That was 
30 years ago. 


Why Should | Care? 
Although growth of this industry has been 


The immediate 
economic benefits 
of participation 
may be modest, 
but plans have the 
potential for 
becoming a solid 
cornerstone of a 

practice 
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slow, public acceptance and interest in le- 
gal services plans has been notably increas- 
ing over the past several years. Most pro- 
grams these days are sold much like group 
medical insurance. But unlike group medi- 
cal or eye and dental plans, which have en- 
joyed widespread public acceptance for 
many years, legal services plans still often 
require that an agent invest much of his 
efforts in educating his prospects. He fre- 
quently has to sell them not only on the 
benefits of a particular plan, but usually the 
concept as well. 

In addition to marketing the plan to the 
public, companies face the sometimes for- 
midable task of educating attorneys and en- 
listing their services to provide the plan 
benefits. Whether an attorney or law firm 
finds providing legal services through a le- 
gal services plan an attractive proposition 
depends on individual circumstances. Re- 
gardless of your current interest, every mem- 
ber of the Bar should at least be aware of 


the concept and preferably knowledgeable 
enough to make an informed decision about 
whether to participate in a particular plan. 
It helps to know where to go for additional 
information as well. 


But Are They Legitimate — and 
Ethical? 

Legal services plans and the companies 
that sell them are regulated as insurance un- 
der Florida’s “Legal Expense Insurance Act,” 
F.S. Ch. 642. Only lawfully licensed Flor- 
ida attorneys may provide the legal serv- 
ices offered under the policies in this state. 

It is easy to find out if a particular com- 
pany is properly licensed. Any individual 
may contact the Department of Insurance’s 
Consumer Services Division. A lawyer need 
only contact Bar staff for public interest pro- 
grams and services, who keep an up-to- 
date list of licensed companies and distrib- 
ute it upon request. 

So long as the company is licensed by 
the Department of Insurance, or the plan 
is approved by The Florida Bar, Florida 
lawyers may ethically participate in the pro- 
gram. The Florida Supreme Court first 
passed a rule authorizing attorney partici- 
pation in legal services plans in 1970. The 
Bar now directly regulates only plans that 
are exempt from the statute. Chapter 9 of 
the Rules Regulating The Florida Bar as- 
signs regulation of Bar-approved plans to 
the Prepaid Legal Services Committee. The 
committee’s staff liaison can provide inter- 
ested attorneys with materials and proce- 
dures. 

Some attorneys and law firms may view 
legal services plans as a threat to their fee 
structure, but plans are by their very na- 
ture designed to meet a need for basic legal 
assistance which is frequently neglected due 
to ignorance or the perception of excessive 
cost. The concept is intended to encourage 
the average middle class individual to make 
use of an attorney’s services, frequently for 
the first time. 
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Much of what legal services plans pro- 
vide for both the attorney and the client is 
a wholly new service rather than a replace- 
ment of services. The immediate economic 
benefits for participating in a plan may be 
modest, but they have the potential for be- 
coming a solid cornerstone of a practice. 


So Tell Me More! 

While legal expense insurance companies 
attract the consumer with promises of low 
cost legal services, attorneys can find par- 
ticipation in a plan a profitable proposi- 
tion. Visions of sugar plums should by no 
means dance in your head, however. 

Most companies use some form of a 
“panel” of attorneys, who are otherwise in 
private practice, to provide the legal serv- 
ices benefits under their plan. For the at- 
torney, panel membership usually provides 
access to a significant number of potential 
clients with needs for legal services in both 
covered and uncovered areas of benefits. 

When covered services are provided by 
the panel attorney, he is compensated in 
accordance with a published fee schedule. 
The fee schedule is usually significantly be- 
low prevailing rates of the legal commu- 
nity, but that is obviously not the only factor 
to consider when approached to join a 
panel. 

The firm should be able to make a rea- 
sonable profit on the types of legal services 
normally provided under the fee schedule. 
Most of the services provided under a legal 
services plan are simple advice and coun- 
seling on matters such as residential real 
estate transactions, contracts, creditor- 
debtor questions and family law matters. 
Plans emphasize advice and counseling to 


William F. Murphy III is a partner in 
the Miami firm of Murphy & O’Brien. 
He is a panel attorney for plans offered 
by Midwest Legal Services (Midwest Mu- 
tual Insurance Company). Mr. Murphy 
is a past chairman of the Prepaid Legal 
Services Committee and serves on the 
Board of Directors for Florida Lawyers 
| Legal Insurance Company. He received 
his B.A. from Colgate University, his 
MBA from Florida International Uni- 
versity and his J.D. from Florida State 
University. He was admitted to The Flor- 
ida Bar in 1980. 

He writes this article on behalf of the 
Prepaid Legal Services, Committee John 
Schaefer of St. Petersburg, chairman. 


encoucage the client to consult an attorney 
before a real problem arises. Like preven- 
tative medicine, the more accustomed an 
individual becomes with consulting a law- 
yer the better an individual understands “le- 
gal health” and the less likely he will wait 
until a problem becomes catastrophic. 

The firm should practice or desire to prac- 
tice in the areas covered in the policy bene- 
fits. Normally the general practitioner who 
is interested in the types of legal matters 
that are encountered by the average middle 
class family will most likely find legal serv- 
ices plans appealing. But membership on 
the panel for a legal services plan can con- 
tribute to the development of a practice. So 
the attorney in the early stages of building 
a new practice, as well as the law firm that 
is aggressively expanding and possesses a 
surplus of available attorney hours should 
give serious consideration to legal services 
plans. 

Firms that specialize are less likely to be 
interested in participating in a legal serv- 
ices plan unless they simply have a com- 
mitment to increased public access to legal 
services. For example, a labor law firm will 
frequently become involved when union mem- 
bers are covered by a plan. Also, plans with 
a large panel of attorneys will usually al- 
low the attorney to-specify areas of cover- 
age in which the attorney will accept cases. 

An attorney is not limited by any rules 
to participating in one plan at a time. Most 
companies are in fact eager to sign on at- 
torneys who are already participating in 
other plans. 

Another advantage to the attorney is an 
assured source of compensation. Most com- 
panies pay claims promptly. Problems with 
collecting a fee can usually be expeditiously 
resolved by the Department of Insurance. 

A satisfied legal services plan client is also 
more likely to return for future legal needs, 
including matters not covered by the plan, 
and is likely to refer other plan members 
as well as friends who do not belong to a 
plan to the panel attorney. Helping to in- 
crease. public awareness of legal services 
plans is obviously to the participating at- 
torney’s advantage. One simple way is to 
keep on hand in the office a supply of the 
Bar’s public information brochure entitled 
“Legal Services for the Middle Class.” Dis- 


_ play of applications and materials from par- 


ticular companies is also permitted. In fact, 
increasing numbers of lawyers have begun 
to market policies and earn commissions 
as sales representatives for several compa- 
nies. 

At the September Board of Governors’ 
meeting, The Florida Bar adopted the fol- 
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lowing statement for use by licensed legal 
expense insurance companies in their.mar- 
keting materials. It summarizes the Bar’s 
position well. 

The Florida Bar endorses the concept of legal 
services plans as a means of providing the pub- 
lic with modestly priced legal services and: en- 
couraging consultation.with a lawyer before se- 
rious legal problems arise. Licensed Florida 
attorneys may provide legal services to the pub- 
lic through any plan when offered by a legal 


‘expense insurance company licensed by the Flor- 


ida Department of Insurance.) 


For more information about legal services 
plans contact one of the following: 

Linda D. Weeks, Legal Coordinator, Public 
Interest Programs & Services, The Florida Bar, 
650 Apalachee Parkway, Tallahassee, Florida 
32399-2300, (904)222-5286. 

Rosalyn A. Bonds, Examiner, Bureau of Al- 
lied Lines, Department of Insurance, The Capi- 
tol, Tallahassee, Florida 32399-0300, (904)488- 
6766. 

Alec Schwartz, Executive Director, American 
Prepaid Legal Services Institute, American Bar 
Association, 750 North Lake Shore Drive, Chi- 


cago, Illinois 60611, (312)988-5752. 


William Bolger, Executive Director, National 
Resource Center for Consumers of Legal Serv- 
ices, 124-D East Broad Street, Falls Church, Vir- 
ginia 22046, (703)536-8700. 
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LOCAL GOVERNMENT LAW. 


Local Governments and Hazardous 


Substances: Cleanup, Cost Recovery 


ontamination of the environment 

with toxic, carcinogenic, mut- 

agenic and teratogenic substances 

is a nationwide problem. Rela- 
tively few contaminated sites, such as Love 
Canal, the Rocky Mountain Arsenal and 
Times Beach, have received national pub- 
licity, but practically every community must 
deal with seepage from landfills, leaking stor- 
age tanks, midnight dumping, and perhaps 
an overturned tank truck or railroad car. 
At stake are human health, the quality of 
life and economic vitality. 

Local governments cannot afford to rely 
solely on the state or the federal govern- 
ment to solve local problems. Whenever 
hazardous materials are involved, public 
expectations—and emotions—trun high. A 
community’s highest priority may be viewed 
as a minor issue by state and federal agen- 
cies. When those agencies arrive on the 
scene, local concerns may, and often do, take 
a backseat. Furthermore, the evidence is 
overwhelming that attempts of the U.S. 
Environmental Protection Agency (EPA) to 
address problems caused by toxic and cancer- 
causing pollution are hopelessly bogged 
down in bureaucratic red tape.! If the pub- 
lic and environment are to be protected, such 
protection must be spearheaded at the 
local level. 

The Comprehensive Environmental Re- 
sponse, Compensation, and Liability Act? 
(CERCLA) allows local governments— 
municipalities, counties and special districts— 
to move directly against polluters to pre- 
vent environmental contamination and ob- 
tain court-ordered cleanups. Additionally, 
CERCLA authorizes local governments to 
recover damages for injuries to natural re- 
sources and to obtain reimbursement for 
expenses incurred in responding to actual 
or threatened contamination, including at- 
torney and expert consultant fees. Problems 
which trigger local governments’ authority 
to act under CERCLA include actual or 
threatened groundwater or surface water con- 
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tamination, releases of chemical vapors into 
the air, and contamination of soils with met- 
als, chemicals or radioactive substances. De- 
spite some early confusion, it is now clear 
that such authority is not limited to sites 
identified by EPA on the National Priori- 
ties List and does not require prior approval 
by EPA or state governments. 

Remedies under CERCLA tend to be un- 
derutilized, perhaps because environmental 
litigation has become such an extremely spe- 
cialized field. CERCLA litigation overlaps 
and requires familiarity with all of the ma- 
jor federal and state environmental laws. 
The combined effect of complex statutes, 
lengthy administrative regulations, multiple 
defendants and extensive discovery typically 
involved in environmental enforcement cases 
may cause local officials to question whether 
they have the resources and expertise to 
tackle yet another difficult problem. How- 


THE FLORIDA BAR JOURNAL/DECEMBER 1988 65 


ever, because CERCLA authorizes recov- 
ery of costs, including attorney and expert 
witness fees, local governments have the op- 
tion of employing specialized outside coun- 
sel and expert consultants to supplement 
their staff attorneys and technical experts. 
This article is intended to help local gov- 
ernments recognize and take advantage of 
opportunities available under CERCLA.3 


Local Governments as Plaintiffs 
To date, few local governments have used 
CERCLA to its full potential to obtain en- 
vironmental cleanups and recovery of 
expenses and damages. Rather, local gov- 
ernments generally play a secondary role 
to EPA and the states. The result is a proc- 
ess which often is unresponsive to legitimate 
local concerns. Indeed, in some cases, EPA 
has even attempted to hold local govern- 
ments responsible for cleanup costs. Fortu- 
nately, the courts have now recognized that 
local governments’ enforcement authority 
under CERCLA is identical to that of 
states.4 The practical effect of these rulings 
is to enable local governments to act on 
an equal footing with EPA and the states. 
Local governments have independent 
authority to recover damages for injuries 
to natural resources, obtain cleanup orders, 
and recover investigation, litigation and 
other expenses. Thus, local governments 
may take the lead in addressing environ- 
mental contamination to assure prompt pro- 
tection of their citizens and the environment 
and to minimize the possibility of cleanup 
actions which ignore community priorities 


- and values. 


Cost Recovery 

CERCLA allows any local government 
which has acted in response to an actual 
or threatened release of a hazardous sub- 
stance to recover all expenses incurred in 
a manner not inconsistent with the “National 
Contingency Plan”—EPA regulations estab- 
lishing procedural methods and substantive 


criteria for developing cleanup plans.> Re- 
coverable expenses include the costs (e.g., 
employee salaries, related overhead and con- 
sultant fees) of activities such as: Emergency 
responses by local fire departments; instal- 
lation of security fencing; investigation of 
releases or threatened releases of hazard- 
ous substances; environmental sampling and 
monitoring; provision of alternative water 
supplies; temporary evacuation and housing 
of threatened individuals; health monitoring; 
and storage, confinement, neutralization, 
destruction or treatment of hazardous sub- 
stances.® Attorneys’ fees and other enforce- 
ment costs are also recoverable.” Moreover, 
because local governments act as “states” 
when litigating under CERCLA, it is the 
defendants’ burden to prove that recovery 
of expenses should be awarded.’ 

In an action to recover expenses, CER- 
CLA provides for issuance of a declaratory 
judgment which is binding in subsequent 
actions.? This provision allows a local gov- 
ernment to obtain a judicial declaration that 
the cleanup plan it has selected conforms 
to CERCLA and that the defendants are 
liable for the costs of implementing, or over- 
seeing implementation of, the plan.!° There- 
after, expenses may be recovered periodically 
as they are incurred. By providing for 


prompt reimbursement of essentially all 
expenses related to enforcement efforts, 
Congress ensured that environmental en- 
forcement would be affordable to local 


governments. 


Cleanup Orders 

As originally enacted, CERCLA did not 
provide for court-ordered cleanups in ac- 
tions brought by state and local govern- 
ments.!! Following the 1986 amendments 
to the statute, however, CERCLA author- 
izes local governments “to enforce” any fed- 
eral or state standard, requirement, criteria 
or limitation applicable to CERCLA clean- 
ups.!? This provision grants the courts author- 
ity to award injunctive relief.!3 Local 
governments may use actions for cost 
recovery and declaratory judgments to es- 
tablish standards and criteria applicable to 
specific sites. When site conditions fail to 
meet those standards or criteria, courts may 
use their injunctive authority to order re- 
sponsible parties to take remedial action 
under governmental oversight. 


Natural Resource Damages 
Because they fall within CERCLA’s defi- 
nition of “states,” local governments may 
recover damages for injuries to resources 
“belonging to, managed by, controlled by, 
or appertaining to” each such government. !4 


Additionally, local governments may recover 
for injuries to the public’s interests in all 
natural resources within their borders, in- 
cluding those owned privately.!5 Thus, CER- 
CLA recognizes the public’s interest in the 
integrity of the environment as a whole, 
rather than limiting recoveries to the mar- 
ket value of publicly owned resources. 

Determining the extent of injury to natu- 
ral resources and quantifying the resulting 
damages can be an expensive process; how- 
ever, CERCLA authorizes recovery of the 
reasonable costs of a damage assessment, 
including interest, from defendants.'6 CER- 
CLA prescribes no particular measure of 
damages but specifies that damages are not 
limited to the costs of restoring or replac- 
ing injured resources (traditional measures 
of damages in property damage cases).!7 
Economists have identified four categories 
of benefits derived from natural resources 
for which damages may be assessed: 


Congress ensured 
that environmental 
enforcement 
would be 
affordable to local 


governments 


© User values are the benefits individuals 
receive from direct use of a resource, in- 
cluding consumptive uses, such as fish- 
ing and hunting, and nonconsumptive 
uses, such as swimming and hiking; 
®@ Option values are derived from individu- 
als’ desires to preserve the option to use 
a natural resource, even if they are not 
currently using it; 
© Bequest values are derived from the wish 
to preserve resources for the benefit of 
future generations; and 
@ Existence values are derived from the 
satisfaction of simply knowing that a re- 
source exists, even if no use occurs.!8 
The Department of the Interior has prom- 
ulgated complicated regulations for calcu- 
lating natural resource damages.!? If a 
damage assessment is performed according 
to the regulations, that assessment is pre- 
sumed accurate, unless the presumption of 
accuracy is rebutted by the defendants at 
trial.2° Use of the regulations is optional, 
however. Because the regulations suffer from 
serious limitations which would undervalue 
damages in many cases, they should be 
analyzed carefully and applied on a case-by- 
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case basis. It often may be preferable to mea- 
sure damages by examining the total 
diminishment of benefits derived from each 
injured natural resource. 

Congress mandated that damage recov- 
eries be used “to restore, replace, or acquire 
the equivalent of” injured natural re- 
sources.2! This requirement is most easily 
implemented by recovery and disbursement 
of damages on a /ocal level. 


Broad Application 
CERCLA provides authority for local gov- 


ernments to address both actual and threat- 
ened “releases” of “hazardous substances” 
from “facilities.”22 “Release” is defined 
broadly as “any spilling, leaking, pumping, 
pouring, emitting, emptying, discharging, 
injecting, escaping, leaching, dumping, or 
disposing into the environment (including 
the abandonment or discarding of barrels, 
containers and other closed receptacles 
containing any hazardous substance, or 
pollutant or contaminant).”23 

“Hazardous substances” include heavy met- 
als, radioactive materials, industrial chemi- 
cals, PCB’s, and other toxic, carcinogenic, 
mutagenic and teratogenic substances. The 
term is not limited to wastes and is defined 
to incorporate most substances regulated un- 
der the major federal environmental stat- 
utes, including the Clean Water Act, the 
Clean Air Act, the Resource Conservation 
and Recovery Act, and the Toxic Substances 
Control Act.24 Additionally, EPA may des- 
ignate other substances as “hazardous” 
under CERCLA.?5 Substances may be sub- 
ject to CERCLA even if exempt from regu- 
lation under other statutes.26 For example, 
mine drainage, fly ash, and coal tar have 
been found to contain “hazardous sub- 
stances” within the meaning of the statute. 

The term “facility” is defined to encom- 
pass “any site or area where a hazardous 
substance has been deposited, stored, dis- 
posed of, or placed, or otherwise come to 
be located.” The term includes, inter alia, 
buildings, structures, pipes, wells, pits and 
lagoons, but not consumer products in con- 
sumer use.2”7 CERCLA’s broad definitions 
of “release,” “hazardous substance” and “fa- 
cility,” in conjunction with local governmen- 
tal authorities under other federal environ- 
mental statutes, allow local governments to 
take the lead in addressing essentially any 
problem involving environmental contami- 
nation. 


Statutes of Limitations and 
Notices 

Statutory limitations on CERCLA law- 
suits to recover expenses differ depending 


on whether the expenses were incurred dur- 
ing a “remedial action”—an action designed, 
after substantial study, to provide perma- 
nent solutions to problems posed by envi- 
ronmental contamination—or a “removal 
action”—an action taken as quickly as prac- 
tical to address immediate risks to the pub- 
lic or the environment. A lawsuit to recover 
“remedial action” expenses must be com- 
menced within six years after the initiaion 
of on-site construction.”* A suit to recover 
costs of a “removal action” must, with some 
exceptions, be commenced within three years 
after the action is complete.2? 

Actions to recover natural resource dam- 
ages generally must be commenced within 
three years after the date of the discovery 
of the loss and its connection with the re- 
lease, or by March 23, 1991, whichever is 
later.3° However, damage suits regarding 
sites listed on EPA’s National Priorities List, 
federal facilities or other facilities at which 
CERCLA cleanups are scheduled may not 
be brought before cleanup plans are selected, 
provided that the federal government is pro- 
ceeding diligently with appropriate studies. 
(This provision does not affect the right of 
local governments to bring cleanup or cost 
recovery suits.) Damage suits regarding such 
sites must be brought within three years af- 
ter the completion of cleanup actions and 
no sooner than 60 days after the local gov- 
ernment gives notice of intent to file suit 
to the President of the United States and 
potentially liable parties.3! Whenever any 
kinds of lawsuit is brought under CERCLA, 
the plaintiff must provide a copy of the com- 
plaint to the U.S. Attorney General and to 
EPA.*2 


Liability 

CERCLA designates four broad catego- 
ries of “responsible parties”—parties who, 
regardless of fault, are liable for environ- 
mental cleanups, governmental expenses and 
natural resource damages. Responsible par- 
ties include: (1) The current owner or 
operator of a site; (2) the site’s owner or 
operator at the time of disposal of hazard- 
ous substances; (3) persons who arranged 
for disposal, transport or treatment of haz- 
ardous substances; and (4) persons who 
accepted hazardous substances for transport 
“to facilities . . . or sites selected by such 
person{s].”33 

To establish liability, a local government 
need demon:trate only that there has been 
a release or threatened release of a hazard- 
ous substance from a facility, that the 
defendant falls within one of the four cate- 
gories of responsible parties, and that some 
governmental expenses have been incurred 


in responding to the problem.* If these ele- 
ments are satisfied and no defenses apply, 
the defendant is strictly liable for cleanup, 
expenses and damages; the government need 
not prove negligence or other wrongful 
conduct.35 The release of any hazardous 
substance—regardless of quantity or con- 
centration—may give rise to liability.56 More- 
over, there is no need to “fingerprint” wastes. 
In other words, it is unnecessary to prove 
that the contamination can be traced back 
to each defendant’s hazardous substances.” 

When two or more persons have contrib- 
uted to a single, indivisible harm, liability 
is joint and several.>* Thus, in most circum- 
stances, a responsible party is liable under 
CERCLA for ail contamination at a site. 
Joint and several liability may be avoided 
only if the defendant proves that harm is 
divisible and that there is a reasonable ba- 
sis for apportionment of damages.°9 It gen- 
erally is impossible to divide into distinct 
harms the problems created by environ- 
mental contamination, especially when the 
hazardous substances have become com- 
mingled. 

Attempts by defendants to apportion dam- 
ages based upon volume of wastes (e.g., num- 
ber of barrels) have been largely unsuccessful 


and even “minor” contributors to a prob- 
lem have been held responsible for the en- 
tire cleanup. CERCLA encourages a fair 
apportionment of damages and costs by pro- 
viding responsible parties with legal recourse 
against one another to ensure that each pays 
its fair share.*! 

The only defenses to liability expressly 
allowed under CERCLA arise when a re- 
lease or threatened release of a hazardous 
substance, and the resulting damages, are 
caused solely by an act of God, an act of 
war, or the act or omission of an unrelated 
third party.42 The courts are divided as to 
whether equitable defenses are available. 
Additionally, there are several narrow limi- 
tations to CERCLA liability. For example, 
natural resource damages are not available 
where both the release of a hazardous sub- 
stance and the resulting damages occurred 
wholly before 1980, or from a party oper- 
ating within the terms of a permit or license 
which authorizes the irreversible and irre- 
trievable commitment of natural resources.“ 
Neither expenses nor damages may be re- 
covered for injuries resulting from a “feder- 
ally permitted release.“*5 However, even 
these limited defenses and narrow limita- 
tions to liability are unavailable to owners, 
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operators, or transporters who knowingly 
fail to notify EPA of the existence of a fa- 
cility at which certain types of hazardous 
substances have been stored, treated or dis- 
posed of, and of any known suspected or 
likely release of such substances.“ 

Imposition of strict, joint and several li- 
ability, together with CERCLA’ limitations 
on defenses, may appear harsh at times— 
especially when the activities giving rise to 
liability occurred before enactment of CER- 
CLA. However, this result reflects a policy 
determination by Congress that, regardless 
of traditional notions of fault, those respon- 
sible for the management and disposal of 
hazardous substances—rather than the tax- 
payers—should bear the costs of needea 
cleanup.*” 


Conclusion 

CERCLA creates powerful tools for lo- 
cal governments to address problems cre- 
ated by toxic and hazardous chemicals. Tak- 
ing the lead in protecting their citizens and 
environments allows local governments to 
ensure the predominance of local concerns 
in the cleanup process and in allocation of 
damage recoveries. If statutory remedies are 
used effectively, cleanup and environmental 
enforcement will proceed at the expense of 
responsible parties, not local governments 
and their taxpayers. 0 
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State of Colorado’s CERCLA Litigation 
Section. Adam Babich is an associate 
with McGuire, Cornwell & Blakely and 
a graduate of Yale Law School. 

They write this column on behalf of 
the Local Government Law Section, 
James R. Wolf, chairman, and G. 
Miriam Maer, editor. 


Invasion of Privacy 

Invasion of Privacy, The Cross Creek 
Trial of Marjorie Kinnan Rawlings, was pub- 
lished. by the University of Florida Press 
November | in the 50th anniversary year 
of the publication of Rawlings’ Pulitzer Prize 
winning novel, The Yearling. Patricia 


Nassif Acton, a lawyer specializing in 


entertainment law who teaches at the Uni- 
versity of lowa Law’ School, recreates the 
drama of the 1940s libel case that pitted 
Rawlings against neighbor and friend Zelma 
Cason. 

Rawlings’ descriptions of Cason in her 
1942. bestseller, Cross Creek, touched off 
the legendary Cason temper, which exploded 
in a $100,000 suit against the celebrated 
author. 

A leading case in the developing law of 
privacy, Cason v. Baskin (Rawlings mar- 
ried Norman Baskin in 1941) marked the 
first time a disgruntled literary subject had 
sued the author of an autobiographical work 
for invasion of privacy. At the time, three 
quarters of the states, Florida among them, 
had yet to acknowledge that such a right 
existed. A precedent-setting decision by the 
Florida Supreme Court climaxed more than 
four years of legal proceedings with a 
Pyhrric victory for Zelma: nominal dam- 
ages of $1 and court costs. 

Although Rawlings’ concern throughout 
was the suit’s impact on an author’s free- 
dom to write, the case has been more often 
cited on a range of privacy issues—the meas- 
ure of damages, available defenses, the ex- 
istence of the right itself, and the strains 
between individual interests in privacy and 
public interest in free speech. 

The trial, one of the most colorful in Flor- 
ida history, had no bit players. Zelma’s law- 
yer was “Miss Kate” Walton of Palatka, 
one of the first five women admitted to The 
Florida Bar. Miss Kate aggressively litigated 
the unique privacy claim before an all-male 


jury, compared the trial to “a Roman cir- 


cus,” and appealed the case to the Supreme 
Court. 

Also appearing were Gainesville lawyer 
Sigsbee Lee Scruggs, Judge John Murphree, 
Rawlings’ attorney Philip May of Jackson- 
ville, and a parade of Cracker witnesses who 
testified to Zelma’s famous profanity. 

Acton drew from the original trial records, 
contemporary accounts, Rawlings’ trial cor- 
respondence, and a host of interviews for 
this account of the dramatic case that made 
Rawlings vow never to write about her be- 


BOOKS 


loved Florida again. 

To. native Floridians, the book is as fas- 
cinating as Rawlings’ Cross Creek as it re- 
minds them again of the people and the land 
so loved by the author. To members of the 
Bar practicing in the 1940s, accounts of the 
trial will call to mind E. A. Clayton and 
Parks Carmichael of Gainesville, Judge 
Murphree, Scruggs, May, and J.V. Walton; 
lawyer’s fees of $50 a day; and the gather- 


ing of the record and witnesses during a 
slower-paced day. To all others, the book 
will prove equally interesting, with portray- 
als of principals in the case made vivid with 
their exact words from the trial transcript, 
letters, and conversations as remembered by 
neighbors who still live in Cross Creek near 
Gainesville. 

The town and its residents are further 
brought to life with the pen and ink illus- 


sity of Florida Library, Department of Rare Books and Manuscripts, the Rawlings Col- 
lection. 
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Marjorie Kinnan Rawlings on her Cross Creek property. Photo courtesy of the Univer- 


trations of J.T. Glisson, well known Flor- 
ida artist, and former next-door neighbor 
of Rawlings. 

Watch for the book ($18 cloth, $10 pa- 
per) in Florida bookstores or write Univer- 
sity of Florida Press, 15 Northwest 15th 
Street, Gainesville, FL 32603, telephone 
(904) 392-1351. 


—Linda H. Yates 


Evidence Law 

The American Law Institute-American 
Bar Association Committee on Continuing 
Professional Education [ALI-ABA] has 
published an updated edition of Basic Prob- 
lems of Evidence. This sixth edition, pre- 
pared by Michael M. Martin, builds on the 
theoretical and historical analysis of Pro- 
fessor Edmund M. Morgan, whose work 
has had a significant impact on the Federal 
Rules and other modern codifications. 

This volume covers the fundamentals of 
evidence law applied in federal and state 
courts. More than 30 states have enacted 
evidence codes modelled on the Federal 
Rules of Evidence, which are the principal 
focus of this practice-oriented text and are 
set out for ready use. A discussion of com- 
mon law doctrine is also presented both be- 
cause it remains the law in many states and 
because it provides the theoretical under- 
pinning of the modern rules. 

Basic Problems of Evidence, Sixth Edi- 
tion, Order No. B525, is hardbound and 
priced at $95 plus $5.75 postage and han- 
dling. To order, write ALI-ABA, 4025 Chest- 
nut Street, Philadelphia, PA 19104. 


Indemnification of Directors 
and Officers 

As the number of corporate takeovers, 
buyouts and mergers soared to unprece- 
dented levels during the Reagan Admini- 
stration, corporate directors and board 
members increasingly had to become con- 
cerned with their rights, responsibilities and 
redresses. 

One of the most important of these is- 
sues is addressed in Indemnification of Di- 
rectors and Officers, a new sourcebook pub- 
lished by Clark Boardman Company, Ltd., 
an International Thomson company based 
in New York City. 

The sourcebook for counsel confronting 
the director and officer liability crisis is a 
tool for drafting indemnification documents 
for corporate clients. In the past three years, 
directors of hundreds of corporations have 
benefited from laws designed to protect them 
from liability for money damages in the 
wake of the U.S. Supreme Court’s decision 
in Smith v. Van Gorkom. 


The sourcebook is a guide that provides 
sample documents and direction in draft- 
ing forms in the 36 states that have adopted 
directors and officers liability legislation. Key 
sample language, such as relevant p.-xy 
materials, amendments to charter bylaws, 
indemnification contracts and concise com- 
mentaries are included. 

The 630-page sourcebook was written by 
Daniel Guetzkow, who has been executive 
vice president, secretary, treasurer and a di- 
rector of Netword, Inc., since 1981. For 
ordering information call 1-800-221-9428. 
In New York State, call collect, 0-212-645- 
0215. 


Florida Juvenile Law and 
Practice 

I enjoyed reading through Florida Juve- 
nile Law and Practice, Second Edition. The 
first half which deals with delinquency (crimi- 
nal prosecutions in juvenile court) I found 
somewhat superficial but yet useful. The dif- 
ficulty is the matters covered including 
search and seizure and confessions cannot 
possibly be adequately covered in this type 
of manual. Yet, the author does provide ci- 
tations to numerous cases which should be 
of assistance to practitioners new to this area 
of the law. 

The second half of the manual, which 
deals with dependency, is excellent. In this 
area, this manual truly shines. The authors 
explain clearly and concisely the procedures 
involved, and the possible traps and pitfalls 
that await the attorney. Case citations and 
reference to H.R.S. manuals and publica- 
tions invaluable to even the most experi- 
enced practitioner are provided. The forms 
are of marginal value; however, for an at- 
torney handling a dependency matter for 
the first time, they will provide the neces- 
sary format and content. 

In the area of termination of parental 
rights, the manual sets out the most recent 
changes in case law and the difficulties con- 
fronting H.R.S., state attorneys, and the 
courts, while at the same time alerting the 
practitioner to these areas. The only defi- 
ciency I noted in the manual was the total 
lack of reference to the Child Protection 
Team. 

In all respects the manual is helpful and 
well worth its price. 

Florida Juvenile Law and Practice, Sec- 
ond Edition (1988) may be ordered from 


CLE Publications, The Florida Bar, 650 — 


Apalachee Parkway, Tallahassee, FL 32399- 
2300. The cost for this manual is $60 (plus 
tax). 


—Barry E. Krischer 
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Oath of Office 

Just hours after he has been elected presi- 
dent of the United States, Jonathan Starr 
is kidnapped, throwing the country into an 
unprecedented constitutional crisis. 

That is the premise of Oath of Office, a 
first novel by St. Paul, Minnesota, attor- 
ney Steven J. Kirsch (355 pages, Fawcett/ 
Crest, paperback, $3.95.) 

Better known in publishing circles for his 
legal writing—he is the author of Minne- 
sota Methods of Practice—Kirsch turned 
his hand to fiction in 1980 after becoming 
intrigued with the constitutional ramifica- 
tions of an abducted president-elect. 

Kirsch dictated the first draft of his novel 
during the spare time he managed to find 
in a busy schedule, which included a civil 
law practice and raising three young chil- 
dren. 

The result is a political thriller mixing 
constitutional law with sex, violence and 
Mideast intrigue, a concoction which made 
the book a hot seller upon its release in the 
midst of the just-concluded political season. 

Oath of Office, published by Ballantine 
Books, now is available nationwide and 
Kirsch is working on his second novel, ten- 
tatively titled Officer of the Court. 


Copies of articles 

from this publication 
are now.available 
from the UMI Article 
Clearinghouse. 
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ROBO LAWYER 
(The Future of Jurisprudence?). 


by Dale R. Hightower 


(Author’s note: After the traditional 
Friday evening happy hour at Barbalu, a 
couple of my friends and I decided to go 
down to the Omni to see one of the latest 
movies, “ROBOCOP.” I guess it was that 
combination of events which produced the 
following dream... er. . . nightmare). 

It was supposed to be just another typi- 
cal plaintiff's deposition-You know, personal 
background, employment, prior injuries, the 
accident, medical treatment, and just exactly 
why it’s precluded you from having sex since 
the accident two years ago. It was a typical 
large firm that I traveled to. You know Brick- 
ell Avenue, 50 lawyers who only know their 
colleagues on the same floor, a beautiful 
receptionist, a sweeping bay-view, and a but- 
ler who offers coffee and checks to see if 
you've got settlement authority. 

“Good afternoon, I am here to see Mr. 
Yachtowner for the deposition of Mr. Al 
Lingerer,” I told the receptionist. 

“Are you Mr. Blacktower?” she asked. 

I said, “No, that’s ‘Hightower.’” (Nice 
house, I thought, but is anyone home?) 

“Oh well, Mr. Yachtowner is in New York 
and his associate, Mr. Rob O. Lawyer, will 
be attending in his place.” 

“Rob O. Lawyer” I thought, interesting 
name. “Okay,” I said. “Where is he?” 

“It’s in the conference room waiting with 
Mr. Al Lingerer and the court reporter,” 
she answered. 

“1t?” I thought to myself. “That’s 


I walked down the hall, past the portraits 
of all the firm’s deceased partners, and 
opened the great mahogany doors to the 
conference room. I glanced to my right, saw 
the court reporter, Mr. Al Lingerer, and 
then... 

I saw him. 

Part man, part machine, all eager associ- 
ate. 

There he sat in his metallic grey pinstripe 
suit. “ROBO LAWYER.” His eyes, noth- 
ing human about them, just deep voids, like 
looking into a cave. He reminded me of 
Max Headroom, except with a massive ro- 
bot body, dark hair and those “glasses.” You 
know, attorney glasses, round tortoise shell 
colored like Michael Kusack has on L.A. 
Law. And a bow tie. You all get the pic- 
ture. 


LAWYER Al LARGE 


A mechanical version of the stereotypi- 
cal, overly ambitious associate at any large 
Miami law firm. 

“Are you the unit representing the defen- 
dant?” he asked in a monotone: metallic 
voice. 

“Are you the can opener representing the 
plaintiff?” 

He didn’t answer. He then asked me if I 
wanted any beverage. I said no, but asked 
him what he was drinking. He said “liquid 
graphite, shaken not stirred.” (Model No. 
007 I presumed). 

I decided just to sit down at the deposi- 
tion table and open my file. I really did 
not know what to do. I tried acting like I 
didn’t notice he wasn’t human. I began pre- 
paring for the deposition. 

He was studying me, I felt it. 

I heard the “buzzes” and “clicks” and no- 
ticed cables from the back of his right heel 
connecting to the outlet in the wall. It wasn’t 
until then I realize what was really going 
on. This legal R2D2 was ON LINE! To 
WESTLAW, to LEXIS, to the Medical In- 
dex, to everything! Instant access to all in- 
formation stored on virtually any piece of 
software in the world! 

And there was something else that both- 
ered me. The “printer” on the side of his 
thigh (with automatic backdater of course), 
kept kicking out data every few seconds. 
He would iust rip it off, read it, and throw 
it away. It looked like the Florida Law 
Weekly but I figured I was just being para- 
noid. 

Then he came after me. 

“Hightower Unit-You are in violation of 
Florida Civil Rule of Procedure 1.310(b). 
The notice of taking deposition states that 
this deposition was to begin at exactly 10:30 
a.m., November 27, 1987. According to 
Greenwich time, it is precisely 10:43 a.m. 
under Florida Rule of Civil Procedure 1.380, 
I have the right to seek legal sanctions up 
to and including the striking of your plead- 
ings. I am now giving you ore tenus notice 
of my intention to do so if you do not start 
this deposition in 60 seconds. 

I waited. Thirty seconds went by: 

“Defense Unit! You have thirty seconds 
before I implement full print mode and have 
female assistant secure a hearing date on 
my motion for maximum sanctions against 
your clients,” he whined. 

Not bad rhetoric for a bunch of bolts, I 
thought, but I still waited. 

“I have just briefly scanned the case law 
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and have located 20 cases supporting my 
position, all decided in the Florida Supreme 
Court in the past thirteen months. I will 
make quite a memorandum of law in sup- 
port of my - 

“What!” I screamed. “Memo of law? Re- 
search?! No way! O.K.!!! O.K.!!! I'll start!” 
Anything but the library on a weekend when 
Biscayne Bay beckons. 

I began the deposition. 

I got past the areas of personal back- 
ground and educational training without 
any problems. It was when I began inquiry 
into the car accident itself that I ran into a 
series of objections. Not speaking objections 
per se, more like “printed objections”-he’d 
support every objection with three recent 
cases, quotes and cites. Then he’d print them 
and attach them to the record. 

Then he refused to let his client answer 
certain questions. Not only would he cite 
case law, but he’d print Motions for Pro- 
tective Orders and have his secretary get hear- 
ing dates at the same time . . . and never 
leave his chair. 

By the time I realized how technologi- 
cally inferior I was, the cyborg had already 
taken X-rays and thermograms and attached 
them to the record. With his client’s testi- 
mony, he reconstructed the accident using 
computer images on the video screen in his 
chest. Then he attached the video cassette 
to the record as an exhibit. 

But then he crossed the silicon chip of 
reasonable behavior. I was arguing with him 
over a tort inquiry and he began quoting 
my grades from law school. I wasn’t very 
successful in Torts. ROBO LAWYER ba- 
sically took the position that since I did so 
poorly in Torts I had no basis for my al- 
leged knowledge of this area of the law. 

I was humiliated and embarrassed and 
decided that there were two possible solu- 
tions to my problem: either have an electri- 
cal storm knock out the power in the 
building, or, try to bypass his waterproof- 
ing devices. I chose the latter. 

I ordered coffee and a cola. I began sip- 
ping coffee first, then coke, then both. Fi- 
nally I began walking around with both 
drinks in my hand. Suddenly and quite ex- 
pectedly, I tripped on an unkept strand of 
carpet and poured both drinks down the 


back of his neck. 


“A little water Tinman?” I asked. 

First there was a series of clicks and 
buzzes, then sizzling. There were a couple 
of wheezes and then my opposition’s dis- 


strange...” 


play panel flashed “full shutdown” and I 
realized, at last, that the battle had been 
won. Smoke filtered from the lips of Rob 
O. Lawyer and it smelled just like a fine 
‘Havana cigar. 

I figured the best thing to do was “get 
out of there fast” as my friend Steve Bar- 
nard used to say. So I ordered a copy of 
the transcript and blew that clam bake. On 
my way out I told the receptionist that she 
may need to call the Maytag repairman, 
that Rob O. Lawyer seemed to have a prob- 
lem digesting. I made it to my car and out 
of the parking garage to Brickell. Finally 
cruising down Brickell Avenue, the jewel 
of Miami, surrounded by mirrored build- 
ings, fountains, palm trees, beautiful ladies, 
and $100,000 retainers. 

I had finally escaped. Man, I had to ad- 
mit it, Rob O. Lawyer had shaken me. I 
was happy to be out of that situation. Oh 
well, all done with I thought. Time for din- 
ner. Better hit the “Insta-teller” for some 
quick cash. I sauntered up to the electronic 
window filled with newborn confidence due 
to my triumph over the mechanical lawyer. 
I slipped the card into the slot, pushed the 
button, for English, from checking, and then 


amount — forty dollars. And then I 
waited ... 

“Greetings defense unit. This is Rob O. 
Lawyer. I bet you thought you had beat 
me. You are in error carbon unit! You have 
erred again you simple humanoid! when you 
jammed my circuits with the liquid refresh- 
ment, I merely teleported myself through 
the terminals into the nearest computer out- 
let and followed you. Iam now in control 
of the teller machine. I have revoked your 
bank privileges and your card has been con- 
fiscated pending the hearing on my motion 
for the supreme sanction.” 

“Supreme Sanction, what's that?” I asked. 

“Permanent revocation of honor card privi- 
leges.” “What!” I screamed. “No Honor 
Card! Are you crazy?! I won’t be able to 
eat or buy compact discs on impulse any- 
more! No! Please anything but that! How 
about $250 in attorney’s fees?! Entry of de- 
fault on issue of liability? Please don’t take 
my Honor Card! Please!!!” 

I woke up screaming, clutching tightly 
to the remote control unit of my bedroom 
television and staring blankly into the fuzzy 
screen. My heart raced as the sweat poured 
from my forehead. What a horrible dream 


I thought to myself. Imagine that. Trying 
to survive a weekend without an Honor 
Card. : 

I laid back in my bed and glanced at the 
alarm clock. Rather than fall back to sleep 
and have to confront Rob O. Lawyer again, 
I rose to greet the day. 


The author, Dale R. Hightower, wishes 
to advise that he is not a member of the 
Computer Law Committee. He is an asso- 
ciate in the Miami law firm of Barnett, Clark 
& Barnard. He practices the defense of per- 
sonal injury cases. He is currently on the 
Board of Directors of the Dade County Bar 
Association, YLS, the editorial staff of the 
Dade County Bar Bulletin, and past chair- 
man of public relations for the Dade County 
Bar. 


‘Contributions on the lighter side of the law 
are invited for Lawyer at Large. Address 
them to Editor, The Florida Bar Journal, 
650 Apalachee Parkway, Tallahassee, Flor- 
ida 32399-2300. 


PRESIDENT’S PAGE 


(Continued from page 9) 

prevention. If you know lawyers who are 
showing up in the courtroom with alcohol 
on their breath or apparently under the in- 
fluence of drugs, chances are good that they 
have a substance abuse problem. Such prob- 
lems will eventually result in harm to the 
client through unethical conduct extending 
from the substance abuse. Wouldn’t it be 
far better to aid an impaired lawyer before 
his misconduct and the resulting harm are 
irreversible? The Bar was instrumental in 
forming Florida Lawyers Assistance (1-800- 
282-8981) so that lawyers with a problem 
can get help — help that might not only 
save a career but may also save a life. 

We as lawyers know that most practitio- 
ners are honest and ethical. The general 
public, however, is not so well-informed and 
is becoming increasingly suspicious of law- 
yers as a whole. When the media gives 
sensational treatment to the conduct of a 
few errant lawyers, those stories shape the 
perception of reality by the general public. 
The average citizen begins to think that law- 
yers are manipulators of the truth, manipu- 
lators of the facts and law and makers of 
their own rules. “Who cares about the truth 
or justice? Win and win at all costs.” The dan- 
ger of such widely held perceptions is that 


eventually public policy will be based on a 
misguided view of reality. Considering the 
low public regard and esteem for lawyers, 
certain suggestions for change then seem rea- 
sonable or defensible to the general public. 
We constantly see evidence of this in the 
form of proposals for limiting attorneys’ fees, 
proposed amendments to cap damages, sug- 
gestions that judicial regulation of lawyers 
be transferred to the executive branch of 
government and so on. 

Media reporting of the legal profession 
does affect the understanding and public 
reaction to lawyers and the justice system. 
When I read newspaper headlines of an in- 
vestigation, however, I do not feel anger 
at the newspaper for unveiling something 
that will embarrass our profession. It is do- 
ing its job. The anger I feel is that we did 
not do something about it first. 

While I have had no first hand experi- 
ence with the British bar, I am told that 
legal training in Great Britain, in addition 
to focusing on the theory and principles of 
legal analysis or skills of rhetoric, has at its 
core the inculcation of strict standards of 
ethics, civility, and decorum, as components 
of honorable professionalism. The law 
schools do not assume that training in le- 
gal ethics and behavior can wait until the 
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law student commences the practice of law. 
The process commences on the day the le- 
gal education begins. I am told that viola- 
tions of standards prescribing ethical 
conduct occur rarely in Britain, because the 
profession policies itself sternly and the mem- 
bers of the bar accept the necessity for rules 
regulating conduct. The regulation of the 
British lawyer comes not from the coercive 
force of government, but, instead, from the 
establishment and enforcement of self- 
imposed standards by the profession itself. 
We, too, have self-imposed standards in 
place in Florida. These standards prescribe 
what is unacceptable professional and ethi- 


cal conduct. But they are no more than 


hollow rules unless they are followed. and 
enforced. We as members of The Florida 
Bar must strive for perfection and implemen- 
tation of the highest ideals. We must 
demand excellence of oursclves and our 
peers and we must demand compliance with 
our self-imposed standards. A true profes- 
sion is one that polices itself. And a true 
professional is one who simply will not al- 
low those who profess membership in our 
profession to commit irresponsible, unpro- 
fessional and unethical acts that go unre- 
ported. We must exercise self-discipline; we 
must report unethical conduct. It is our duty. 


Abraham, Robin A. 
Hollywood Moves East: A Legal Perspective 
on Feature Motion Picture Production Part 

O 49 
Hollywood Moves East: A Legal Perspective 
on Feature Motion Picture Production Part 


Ames, Stuart D. 
Florida’s New Law Governing Corporate Take- 
Anderson, Cindy L. 


Seduced and Misled: An Overview of Fraudu- 
lent Misrepresentation of Employment 


Anderson, Everett P. 

Gathering the Record: Six Simple —— toa 

Trouble-Free Appeal ....... My 28 


Anderson, William D. 
Legal Implications in Florida of the Safe Drink- 
ing Water Act Amendments of 1986 . N 31 


Anstead, Harry Lee 
My 41 
Arcuri, Shirley C. 
Bankruptcy Appeals: The 10-Day Rule 
August, Jerald David 


Conversions of C to S Corporations: Assess- 
ing the Impact of the New Built-in Gains 
Tax on S Corporations....... Ja 45 

Last Tango with General Utilities: Transitional 
Relief Corporations Under the Tax Reform 

Babich, Adam 

Local Governments and Hazardous Sub- 
stances: Cleanup, Cost Recovery and Dam- 
ages Under CERCLA........ D 65 

Bailor, Bernard S. 

Standing the Sth Amendment On Its Head— 
Supreme Court in Braswell Creates Fifth 
Amendment Exception for Corporate En- 

Baker, Elizabeth S. 


Deadlocks 
Baker, Joseph P. 
What Looks Like a Court, Talks Like a Court, 
Acts Like a Court, But Isn’t?. . . . Je 12 
Barford, George 
AIDS Discrimination in Florida: Further Re- 
strictions on Employers’ Rights . . O 45 
Bartin, Cindy L. 
Recovery of Attorney’s Fees and Costs in Ad- 


Mr 43 


ministrative Proceedings ...... F 41 

Baskin, Natalie 
Extraordinary Writs and How to Use Them 

Bennett, Barry 
1 Hammurabi (a new look at an old code) 

Benton, Wings S. 

Discovery in Professional Licensing Discipli- 
nary Proceedings .......... Je 65 


Bienstock, Terry S. 
Florida’s Excursion into the Realm of Cable 
Television Franchising Part I. . . Ja 35 
Florida’s Excursion into the Realm of Cable 


Index to Volume 62 of The Florida Bar Journal (1988) 


Key: January,Ja; February, F; March, Mr; April, Ap; May, My; June, Je; 
July/ August, Jy/ Ag; October, O; November, N; December, D. 


Author Index 


Television Franchising Part II. . . 
Bivins, Robert W. 

Tale of Two Theories: The Expanding Dimen- 
sions of Mail, Wire and Securities Fraud 


31 


Bolton, Brian B. 
Heart Attacks: Is Florida Recognizing Ex- 
panded Compensability....... F 35 
Bowman, Elizabeth C. 
“Pipelining” Road Dollars: An Alternative to 
Development Gridlock ....... Je 57 
Boyer, Wayne J. 


Equitable Distribution in Florida: Redistrib- 
uting the Bundle of Rights and Responsi- 

Braunstein, Joni B. 
Cop a Good Cross in Defense of D. U. Eyes 


Bresler, Ken 

How to Handle Reporters....... N 23 
Bryant, Bill 


Local Government Comprehensive Plans and 

the Administrative Procedure Act . O 41 
Cain, May L. 

Appellate Practice: Setting the Record Straight 


Long-Arm Jurisdiction in Paternity Cases— 

When Is It Conceived?....... Ap 59 
Cain, William A. 

Appellate Practice: Setting the Record Straight 

Caldwell, Gary 
Noncapital Felony Appeals... . . My 47 
Chapman, Martha A. 

Availability of Attorneys’ Fees Under Flor- 

ida Consumer Statutes....... D 49 
Coffey, Joni Armstrong 

Challenging Local Government Action 

Comisky, Ian M. 

Standing the Sth Amendment On Its Head— 
Supreme Court in Braswell Creates Fifth 
Amendment Exception for Corporate En- 

Copelan, John J., Jr. 

Constitutional Bicentennial Conversation With 

Justice Ben F. Overton. ..... Ap 37 
Cunningham, James C., Jr. 


Florida’s Excursion into the Realm of Cable 
Television Franchising Part I . . . Ja 35 
Florida’s Excursion into the Realm of Cable 


Television Franchising Part II . . . F 31 
Davis, David A. 
Confrontation and Hearsay Statements of 
Child Victims of Sexual Abuse . . . O 33 
Deehl, David L. 
Substance Abusers: How Lawyers Can Help 
DeMeo, Ralph A. 
Legal Implications in Florida of the Safe Drink- 
ing Water Act Amendments of 1986 
Dietz, Robert L. 
Heart Attacks: Is Florida Recognizing Ex- 
panded Compensability....... F 35 
Doerner, Sally R 


Attorney’s Fees and Costs on Appeal 


THE FLORIDA BAR JOURNAL/DECEMBER 1988 73 


Donnelly, Veronica E. 
Use of Expert Witnesses in Administrative Hear- 
Dubitsky, Ira L. 


Giving Credit Where Credit’s Due: Post- 
Judgment Credits Upon the Sale of the Mari- 

Earle, Richard T. 

Judicial Disciplinary Proceedings: A Consti- 
tutional and Sensible Alternative to the Im- 
peachment Process ......... Je 13 


Jumping Through the Hoops to Meaningful 
Appellate Review: Protecting the Record 


Elligett, Raymond T., Jr. 
Subrogation and Releases II . . . Jy/Ag 31 
Evans, R. W. 
Bicentennial Commission... . . Jy/Ag 49 
Farah, Frank 
Hammurabi (a new look at an old code) 
Farfante, Raymond C., Jr. 
Exemptions for Florida Debtors-Part I 
Exemptions for Florida Debtors—Part II 
Ferrero, Ray, Jr. 
Appellate Judges-Men and Women of Whom 
We Can All Be Proud....... My 4 
Bar Must Take a Stand-Not on Politics, But 
Difficult Year, But an Aggressive Pro-Active 


What The Florida Bar Does for You (or What 

You Do for Each Other)...... Ap 4 
Fields, Alan B. 


“Save Our Rivers” or “Save Our Property”: 
The Costs and Consequences of Coastal 


Foley, Kevin F. 
Construction Claims-The Total Cost Theory 
1987 Amendments to the Mechanics’ Lien Stat- 
Frank, Richard H 
Franklin, Barry S. 
Overview of J udicial Disqualification in ge 
Fraxedas, Ricardo 


Transaction Environmental Audits What to 

Expect From Your Consultant . . Ap 55 
Frumkes, Melvyn B. 

Florida-A State of Confusion: Applying the 

_— Formula to Calculate Special Equi- 
Fuller, M. 

Tale of Two Theories: The Expanding Dimen- 
sions of Mail, Wire and Securities Fraud 

Fuller, Judy Antell 


= 
j Professionalism and Merit Selection of Judges 
4 
Self-Governance Has a Responsibility and a 
Does Florida Create Intractable Jurisdictional — 


Guardians Ad Litem in Custody Dispute Reso- 

lutions: Representation of the Child’s Best 

Jy/Ag 27 

Is There Fault in No-Fault? An Examination 

of Florida’s Dissolution Law. . . . O77 
Gerencser, Alison E. 

Local Government Regulation of Convenience 


Gilbert, Robert N. 
Uniform Fraudulent Transfer Act: New and 
Improved Causes of Action for Creditors 


Glazer, Michael J. 
Effective Way to Help Students Learn About 
the Law and to Help Improve the Image 
of Lawyers in the Community . . . Ja 56 
Glickstein, Hugh S. 
Bench Notes 
Gough, Robert G. 
When Economic Damages May Be Recovered 
in Tort for Breach of Contract: the After- 
math of Florida Power & Light, AFM and 


Recent Changes in Florida RICO. . . N 75 
Greene, Cynthia L. 
Use of Writs in Family Law Cases . My 55 
Greenwood, Mary 
Employer English-only and English Proficiency 
Policies May Be Discriminatory . Ap 70 
Grimes, Stephen H. 
From DCA Judge to Justice: Subtle Differ- 


Griswold, David B. 
’ Depositions, Criminal Cases, and Pleas of 
Guilty: A Brief Study of Relationships 


Haddad, William A. 
District Court of Appeal Jurisdiction: What 
Is a Final Order Subject to Review 


Hanson, Kent E. : 
Local Governments and Hazardous Su 
stances: Cleanup, Cost Recovery and Dam- 
ages Under CERCLA 
Harkness, John F., Jr. 
The Aftermath of Dues 
Alternate Dispute Resolution: Not a Ques- 
tion of “If” or “When,” but “How Much” 


Appellate Rules Proposals and the Four- 
Year Cycle 

Board of Governors-A Profile . . 

Lawyer Referral—-A Service for All. . . 

Legislation-1988 Ap 6 

1988 Annual Survey of Florida Bar Members 


1989 Midyear Meeting-Projecting Profession- 
alism Into the 1990’s 


Harris, J. B. 
Impact of the Government Securities Act on 
Hold-in-Custody Repurchase Agreements 


Hatchett, Joseph W. 
“Living” Constitution 
Hawkes, F. Townsend 
Franchise Agreements: Expanding Protections 
Against Termination and Nonrenewal 


Hubbart, Phillip A. 
Bench Notes 
Hughes, Linda Renate 
Who’s the Client? The Government or the Gov- 


Benefits of Loans and Other Transactions with 
ESOP’s 
Hurst, Christopher J. 
Benefits of Loans and Other Transactions with 
ESOP’s 
Jacobs, Joseph W. 
“Save Our Rivers” or “Save Our Property”: 
The Costs and Consequences of Coastal 


Question of Ethics: The “Good” Associate’s 
Duty to Report a “Bad” Partner . . O 61 
Kahn, D. Stephen 
Legislative Claim Bills: A Practical Guide to 
a Potent(ial) Remedy 
Kantor, Philip J. 
Attorneys’ Fees and Costs in Dissolution Ac- 
tions: Erosion of the Practice of Automatic 


Kaplan, Marlyne 
Reference Books for Ambilextrous Lawyers- 


Kavanaugh, Judith S. 
Liability for Hazardous Waste Pollution Un- 
der Florida Law: Contribution Rights Un- 
der F.S. Ch. 403 
Kaye, Treena A. 
Availability of Attorneys’ Fees Under Flor- 
ida Consumer Statutes D 
Ketchey, Charles F., Jr. 
Cash Poor Acquisitions of Debtor Corpora- 
tions D 59 
Kibler, Rhoda Smith 
Assessing the Importance of the Constitution 


Kidder, Vance W. 
Water Transfer: An Invitation to a Confron- 


Standing in Bid Protests Jy/Ag 41 
Klein, Theodore 
Tell Them What You Really Think . My 43 
Knocke, Peter A. 
Filing Proofs of Claim in Bankruptcy . F 15 
Kogan, Gerald 
From Trial Court Drama to Subdued Oral 
Argument 
Kuersteiner, J.D. Boone 
Legal Implications in Florida of the Safe Drink- 
ing Water Act Amendments of 1986 


La Vecchio, Lawrence D. 
Pretrial Incarceration of Defendants Under 
Florida Law 
Langan, Elena B. 
Florida-A State of Confusion: Applying the 
Landay Formula to Calculate Special Equi- 
ties Je 77 


Res Judicata and Collateral Estoppel in Ad- 
ministrative Procedure 
Lehan, James E. 
Bench Notes 
Lawyers Are Different! Legislative Regulation 
of the Bar: A Threat to Be Recognized and 


Lesser, Steven B. 
Systematic Use of Discovery in Construction 
Litigation 


74 THE FLORIDA BAR JOURNAL/DECEMBER 1988 


Validity, Force and Effect of No Damage for 
Delay Clauses 


Lawyer in Society-A Role with Responsibil- 
ity Jy/Ag 5 
Professionalism: Rebirth of an Ideal . . O 5 
“We the People,” The Vanishing American 
N4 


Professionalism: The Self Discipline of Po- 
licing Our Ranks 
Logue, Thomas W. 
17th Century English Constitutional Law: Build- 
ing Blocks of the American Constitution 


Generation-Skipping Transfers After the Tech- 
nical Corrections Bill 
Lower, Brian T. 
Ownership of Sovereign Lands Beneath Navi- 
gable Waters: Coastal Petroleum v. Ameri- 
can Cyanimid Jy/Ag 19 
Mandelbaum, Samuel R. 
Interlocutory and Pretrial Appellate Review 
of Civil Orders 
Mann, Robert T. 
Concept of the Constitution 
Manne, Robert J. 
Systematic Use of Discovery in Construction 
Litigation 
Margol, Rodney S. 
To Refer or Not to Refer? That Is the Ques- 


Margulies, Richard N. 
Ms. Conception: The Rights of Pregnant 
Women in the Workplace 
Marks, Howard S. 
Availability of Attorneys’ Fees Under Flor- 
ida Consumer Statutes D 
Martin, Carla M. 
Omnibus Budget Reconciliation Act of 1987, 
Estate Freezes and Fiscal Year Elections 


McCaughey, Constance J. 
Effect of Chapter 13 Bankruptcy on Foreclo- 
F 61 


McPherson, John K. 
Regulating Signs While Giving Noncommer- 
cial Speech Due Regard. . . . Jy/Ag 65 
Medearis, Patti W. 
Bankruptcy Appeals: The 10-Day Rule 


Meloy, Sybil 
New Life for Noncompetition Clauses 


Florida’s 1987 Talent Agency Act: An Over- 

i Jy/Ag 45 
Miller, Ernest C. 

Impact of Dissolution on Children-The Law- 

yer’s Role as an Agent of Prevention 


Monopoli, Paula A. 
Performance Agreements and the Termina- 
tion of Parental Rights: Recent Trends in 


Morris, Paul 
Oral Arguments and Written Briefs-DCA 
Judges Comment 
Murphy, William F., III 
Legal Services for $95 a Year... 


Liles, Rutledge R. 
Hull, David J. 
Jarvis, Robert M. 
: Green, Mary Catherine 
Martin, Ronald T. 
H Asset Protection Under Florida Law 
“ae Tell Us How You Feel on Designation and Milham, Julee L. 
s Trouble with Florida’s Appellate Courts 


These People 
Noller, Diane R. 
Uniform Fraudulent Transfer Act: New and 
Improved Causes of Action for Creditors 


New Passive Activity Loss Regulations . O 57 
O'Brien, Kevin P. 
Exemptions for Florida Debtors-Part I 


O’Brien, Thomas G., III 
Florida’s Takeover Statutes: Effective in Prac- 
i N 35 
O’Connell, James M. 
New Passive Activity Loss Regulations . O 57 
Orrick, Judson H. 
Attorney Alcoholism-The Florida Bar Actively 
Addresses an Age-Old Problem . . Ap 8 
Chief Justice Ehrlich: A Lawyer’s Lawyer 
Leads the Court oO! 
Overton, Ben F. 
United States Constitution Bicentennial Com- 
mission of Florida 
Owen, William C. 
Franchise Agreements: Expanding Protections 
Against Termination and Nonrenewal 


Patrucco, Alison Lisa 
Guardianship and Florida’s Elderly . Ap 67 
Pearson, Daniel S. 
Bench Notes 
Pitts, Annette Boyd 
Effective Way to Help Students Learn About 
the Law and to Help Improve the Image 
of Lawyers in the Community . . . Ja 56 
Pollock, Donald I. 
To Tell or Not to Tell: What a Lawyer Should 
Know About Florida’s Clergy Privilege 


Preston, Brett J. 
Physician-Patient Confidentiality: An Analy- 
sis of Recent Amendments to F.S. §455.241 


Pritchard, Teresa N. 
Attorneys in the Electronic Information Age: 
Is There a Duty to Make the Transition 


Putnam, Kent R. 
Consolidation of Cases in Florida’s Appellate 
J 


Ramers, M. Katherine 
Equitable Distribution in Florida: Redistrib- 
uting the Bundle of Rights and Responsi- 
bilities D 
Reavley, Thomas M. 
Ultimate Concord, the Convention and Us 


Rhodes, Robert M. 
Florida Local Government Development Agree- 
O 81 
Riddell, Jefferson F. 
Doc Stamps on Assumption Agreements 
N 45 


Riesenburger, Patricia J. 

Paternity: Status of the Law in Florida . N 61 
Rimes, John J., III 

Res Judicata and Collateral Estoppel in Ad- 

ministrative Procedure 

Roney, Paul H. 

Bench Notes 
Rose, Joel A. 

Approaches for Increasing Net Income . O 53 
Rosenthal, Bruce A. 

Right of Appeal: Don’t Take It for Granted 


Rubin, Mitchell Jay 
Anticipatory Rehabilitation: Softening the 
Blow of Inconsistent Statements and Prior 
Convictions 
Sawaya, Thomas D. 
Use of Criminal Convictions in Civil Proceed- 
i N 17 


Interlocutory and Pretrial Appellate Review 
of Civil Orders 
Schack, Larry 
Florida’s Immunity Statute: A Proposal for 


Scheb, John M. 

Bench Notes 

Schimmel, David M. 

Lawyer-Teacher Partnership: Working To- 

gether to Humanize the Law. . . . O 37 
Schmitz, Adrienne V. 

Scutieri’s “Good Cause” Standard Rewrites 
the Law for Allowance of Probate Credi- 
tors’ Late Filed Claims 

Schwartz, Alan R. 

Bench Notes 

Selmore, Kimberly A. 

Seduced and Misled: An Overview of Fraudu- 

lent Misrepresentation of Employment 


Sepler, Harvey J. 
En Banc Review in Florida Appellate Courts 
My 3 


Shaw, Leander J., Jr. 
Bench Notes 
Shearer, Joy B. 
Insanity of the Condemned: Fiorida’s Re- 
sponse to Ford 
Siegel, Edward 
Law Professor, The 
Partner, The 
Skipper, J. Ronald 
Generation-Skipping Transfers After the Tech- 
nical Corrections Bill 
Smith, David T. 
Known or Ascertainable Estate Creditors: The 


Smith, Timothy A. 

Administrative Appeals and Intervention in 
Environmental Matters: The Demise of 
Standing Requirements Under §§403.412(5) 
and 120.57(1) 

Smith, Wm. Reece, Jr. 
Constitution Bicentennial: Celebrating a Ris- 


Some Low Visibility Issues of Statistical Proof 
of Employment Discrimination . . N 69 
Steinberg, Ralph 
Family Law Divisions: An Alternative to a 
Separate Family Law Court System 


Sundberg, Alan C. 
Questions and Answers 
Tanzler, Hans G., III 
Professional Practice-”C” Corporation Ver- 
sus a “Pass-Through” Entity . . . Mr 35 
Tarone, Gregory J. 
Advising the Amateur Athlete to Preserve Eli- 
gibility 
Thomas, Bradford L. 
Proper Standard of Appellate Review of Cir- 
cumstantial Criminal Convictions . Je 21 
Tudzarov, Louise E. 
“Private Viewing” Can a Condominium Unit 
Be a Home Under Federal Law?. . . F9 
Turner, Dennis R. 


Survey of Florida Estate Taxes... . 
Upchurch, Frank D., Jr. 
Bench Notes 
Vocelle, Louis B., Jr. 
Offers of Judgment, Demands for Judgment 
and Offers of Settlement: Who’s on First? 


Evidence and Discretion Charging with the 
Prosecutor’s Two-Edged Sword . . Ja 31 
Weinstein, Andrew H. 
Tax Informer’s Rewards 
Weiss, Christopher J. 
1987 Amendments to the Mechanics’ Lien Stat- 


AIDS Discrimination in Florida: Further Re- 

strictions on Employers’ Rights . . O 45 
Winick, Robert M. 
Known or Ascertainable Estate Creditors: The 
Pope Decision 
Wisotsky, Steven 
Civil RICO in a Nutshell 
Wolf, Robert M. 

Effects of the Tax Reform Act of 1986 on 
Corporate Buy-Out Agreements Funded 
With Life Insurance N7 

Yadley, Gregory C. 

Attorneys’ Liability in Connection with Opin- 

ion Letters 

Yates, Linda H. 
Rutledge R. Liles: Presidential Profile 
Jy/Ag 12 


Transaction Environmental Audits What to 
Expect From Your Consultant . . Ap 55 


Subject Index 


Administrative Law and Procedure 

Administrative Appeals and Intervention in 
Environmental Matters: The Demise of 
Standing Requirements Under §§403.412(5) 
and 120.57(1), Timothy A. Smith . My 59 

Challenging Local Government Action, Joni 
Armstrong Coffey My 67 

Discovery in Professional Licensing Dis- 
ciplinary Proceedings, Wings S. Benton 

Local Government Comprehensive Plans and 
the Administrative Procedure Act, Bill 
Bryant 

Recovery of Attorney’s Fees and Costs in Ad- 
ministrative Proceedings, Cindy L. Bartin 


Res Judicata and Collateral Estoppel in Ad- 
ministrative Procedure, John J. Rimes, III 
and M. Catherine Lannon.. . . Ap 41 
Standing in Bid Protests, Susan B. Kirkland 
Jy/Ag 41 
Use of Expert Witnesses in Administrative Hear- 
ings, Veronica E. Donnelly 
Advertisers Index 
Ja 62, F 64, Mr 64, Ap 77, My 78, Je 96, 
Jy/ Ag 72, O 91, N 80, D 84 
Advertising 
Tell Us How You Feel on Designation and 
Solicitation, John F. Harkness, Jr. . Ja 9 
AIDS 
AIDS Discrimination in Florida: Further Re- 
strictions on Employers’ Rights, George 
Barford and James R. Wiley . . . . O 45 
Seminole County Bar Association Presents Con- 
ference on AIDS 
Alcohol and Alcoholism 


THE FLORIDA BAR JOURNAL/DECEMBER 1988 75 


Nostro, Louis 
Wallace, Steven 
Scanlan, Robert J. 
Exemptions for Florida Debtors—Part II 
Wiley, James R. 
Spriggs, Kent 
{ 


Attorney Alcoholism-The Florida Bar Actively 
Addresses an Age-Old Problem, Judson H. 


Appellate Practice and Procedure 
Administrative Appeals and Intervention in 
Environmental Matters: The Demise of 
Standing Requirements Under §§403.412(5) 
and 120.57(1), Timothy A. Smith . My 59 
Appellate Judges-Men and Women of Whom 
We Can All Be Proud, Ray Ferrero, 


Appellate Practice: Setting the Record 
Straight, May L. Cain and William A. Cain 
My 11 
Appellate Rules Proposals and the Four- 
Year Cycle, John F. Harkness, Jr. . My 8 
Attorney’s Fees and Costs on Appeal, Sally 
My 51 
Bankruptcy Appeals: The 10-Day Rule, 
Shirley C. Arcuri and Patti W. Medearis 
My 70 
Challenging Local Government Action, Joni 
Armstrong Coffey My 67 
Consolidation of Cases in Florida’s Appellate 
Courts, Kent R. Putnam 
District Court of Appeal Jurisdiction: What 
Is a Final Order Subject to Review, Wil- 
liam A. Haddad 
En Banc Review in Florida Appellate Courts, 
Harvey J. Sepler My 37 
Extraordinary Writs and How to Use Them, 
Natalie Baskin 
Florida’s Appellate Judges 
Florida’s Appellate Judges 
From DCA Judge to Justice: Subtle Differ- 
ences, Stephen H. Grimes My 20 
From Trial Court Drama to Subdued Oral 
Argument, Gerald Kogan 
Gathering the Record: Six Simple Steps to a 
Trouble-Free Appeal, Everett P. Anderson 
My 28 
Interlocutory and Pretrial Appellate Review 
of Civil Orders, Samuel R. Mandelbaum 
and Robert J. Scanlan My 64 
Jumping Through the Hoops to Meaningful 
Appellate Review: Protecting the Record 
at Trial, Joel D. Eaton My 12 
Noncapital Felony Appeals, Gary Caldwell 
My 47 
Oral Arguments and Written Briefs-DCA 
Judges Comment, Paul Morris . . My 23 
Proper Standard of Appellate Review of Cir- 
cumstantial Criminal Convictions, Bradford 


My 
Right of Appeal: Don’t Take It for Granted, 
Bruce A. Rosenthal 
Tell Them What You Really Think, 
Theodore Klein y 
Trouble with Florida’s Appellate Courts, 
George W. Hersey Ap 12 
Use of Writs in Family Law Cases, Cynthia 


Arbitration 
Alternate Dispute Resolution: Not a Ques- 
tion of “If” or “When,” but “How Much”, 
John F. Harkness, Jr. 
Bail 
Pretrial Incarceration of Defendants Under 
Florida Law, Lawrence D. La Vecchio 


Bankruptcy Appeals: The 10-Day Rule, Shirley 
C. Arcuri and Patti W. Medearis . My 70 
Effect of Chapter 13 Bankruptcy on Fore- 


closures, Constance J. McCaughey . F 61 
Filing Proofs of Claim in Bankruptcy, Peter 
15 


Bar Associations 
Dade County Bar Association Judicial Cam- 
paign Practices Commission . . . Ap 49 
Hillsborough County Bar Association People’s 
Law School O 64 
Orange County Bar Association Goes Video 


Pro Bono Publico Week of Collier County 
Je 85 
Self-Governance Has a Responsibility and a 
Cost, Ray Ferrero, Jr. Mr 4 
Seminole County Bar Association Presents Con- 
ference on AIDS Jy/Ag 60 
Seminole County Bar Publishes Criminal 
Cases Notebook 
Bicentennial 
Assessing the Importance of the Constitution 
Bicentennial, Rhoda Smith Kibler . Je 49 
Bicentennial Commission, R. W. Evans 
Jy/Ag 49 
Constitution Bicentennial: Celebrating a Ris- 
ing Sun, Wm. Reece Smith, Jr. . . Je 49 
Constitutional Bicentennial Conversation With 
Justice Ben F. Overton, John J. Copelan, 


“Living” Constitution, Joseph W. Hatchett 
N 56 

17th Century English Constitutional Law: Build- 
ing Blocks of the American Constitution, 
Thomas W. Logue O 73 
Ultimate Concord, the Convention and Us, 
Thomas M. Reavley Jy/Ag 49 
United States Constitution Bicentennial Com- 
mission of Florida, Ben F. Overton 


Biographies 
Chief Justice Ehrlich: A Lawyer’s Lawyer 
Leads the Court, Judson H. Orrick . O 12 
Rutledge R. Liles: Presidential Profile, Linda 
Jy/Ag 12 
Briefs 
Oral Arguments and Written Briefs-DCA 
Judges Comment, Pau! Morris . . My 23 
Capital Punishment 
Insanity of the Condemned: Florida’s Re- 
sponse to Ford, Joy B. Shearer . . Mr 39 
Certiorari 
Interlocutory and Pretrial Appellate Review 
of Civil Orders, Samuel R. Mandelbaum 
and Robert J. Scanlan 
Child Custody 
Does Florida Create Intractable Jurisdictional 
Deadlocks, Elizabeth S. Baker . . Mr 43 
Guardians Ad Litem in Custody Dispute Reso- 
lutions: Representation of the Child’s Best 
Interests, Judy Antell Fuller . . Jy/ Ag 27 
Performance Agreements and the Termina- 
tion of Parental Rights: Recent Trends in 
Florida Law, Paula A. Monopoli . F 37 
Child Support 
Long-Arm Jurisdiction in Paternity Cases— 
When is it Conceived?, May L. Cain 


Confrontation and Hearsay Statements of 
Child Victims of Sexual Abuse, David A. 


Effective Way to Help Students Learn About 
the Law and to Help Improve the Image 
of Lawyers in the Community, Michael J. 
Glazer and Annette Boyd Pitts . . Ja 56 

Impact of Dissolution on Children-The Law- 
yer’s Role as an Agent of Prevention, Ernest 


76 THE FLORIDA BAR JOURNAL/DECEMBER 1988 


Jy/Ag 62 
Lawyer-Teacher Partnership: Working To- 
gether to Humanize the Law, David M. 
Schimmel 
Performance Agreements and the Termina- 
tion of Parental Rights: Recent Trends in 
Florida Law, Paula A. Monopoli . F 37 
Civil Procedure 
Use of Criminal Convictions in Civil Proceed- 
ings, Thomas D. Sawaya 
Civil Rights 
Employer English-only and English Proficiency 
Policies May Be Discriminatory, Mary 
Ap 70 
Ms. Conception: The Rights of Pregnant 
Women in the Workplace, Richard N. Mar- 
gulies 
Clergy 
To Tell or Not to Tell: What a Lawyer Should 
Know About Florida’s Clergy Privilege, 
Donald I. Pollock 
Condominiums 
“Private Viewing” Can a Condominium Unit 
Be a Home Under Federal Law?, Louise 


Consolidation and Merger 
Florida’s New Law Governing Corporate Take- 
overs, Stuart D. Ames 
Florida’s Takeover Statutes: Effective in Prac- 
tice?, Thomas G. O’Brien, III. . . . N 35 
Constitution 
Assessing the Importance of the Constitution 
Bicentennial, Rhoda Smith Kibler . Je 49 
Bicentennial Commission, R. W. Evans 
Jy/Ag 49 
Concept of the Constitution, Robert T. Mann 


Constitution Bicentennial: Celebrating a Ris- 
ing Sun, Wm. Reece Smith, Jr. . . Je 49 
Constitutional Bicentennial Conversation With 
Justice Ben F. Overton, John J. Copelan, 


“Living” Constitution, Joseph W. Hatchett 

N 56 

17th Century English Constitutional Law: Build- 

ing Blocks of the American Constitution, 
Thomas W. Logue 

Ultimate Concord, the Convention and Us, 


Thomas M. Reavley Jy/Ag 49 
United States Constitution Bicentennial Com- 
mission of Florida, Ben F. Overton 


Constitutional Conventions 
Ultimate Concord, the Convention and Us, 
Thomas M. Reavley 
Construction Law 
Construction Claims-The Total Cost Theory 
of Damages, Kevin F. Foley... . D 10 
Systematic Use of Discovery in Construction 
Litigation, Steven B. Lesser and Robert J. 


Validity, Force and Effect of No Damage for 
Delay Clauses, Steven B. Lesser . . Ja 21 
Consumer Protection 
Availability of Attorneys’ Fees Under Flor- 
ida Consumer Statutes, Treena A. Kaye, 
Howard S. Marks and Martha A. 


Florida’s 1987 Talent Agency Act: An Over- 

view, Julee L. Milham Jy/Ag 45 

New Life for Noncompetition Clauses, Sybil 
Meloy 

Standing in Bid Protests, Susan B. Kirkland 

Jy/Ag 41 

Validity, Force and Effect of No Damage for 


Questions and Answers, Alan C. Sundberg | 
| | 
Children 
| 
Contracts 
Bankruptcy 


Delay Clauses, Steven B. Lesser . . Ja 21 

When Economic Damages May Be Recovered 
in Tort for Breach of Contract: the After- 
math of Florida Power & Light, AFM and 
Aetna, Robert G. Gough 

Corporation, Banking and Business Law 

Asset Protection Under Florida Law, Ronald 


Attorneys’ Liability in Connection with Opin- 
ion Letters, Gregory C. Yadley. . . Je 91 
Bankruptcy Appeals: The 10-Day Rule, Shirley 
C. Arcuri and Patti W. Medearis . My 70 
Cash Poor Acquisitions of Debtor Corpora- 
tions, Charles F. Ketchey, Jr... . D 59 
Civil RICO in a Nutshell, Steven Wistosky 


Conversions of C to S Corporations: Assess- 
ing the Impact of the New Built-in Gains 
Tax on S Corporations, Jerald David 
August 

Effect of Chapter 13 Bankruptcy on Fore- 
closures, Constance J. McCaughey . F 61 

Effects of the Tax Reform Act of 1986 on 
Corporate Buy-Out Agreements Funded 
With Life Insurance, Robert M. Wolf 


Employer English-only and English Proficiency 
Policies May Be Discriminatory, Mary 
Greenwood Ap 70 

Exemptions for Florida Debtors—Part I, Ray- 
mond C. Farfante, Jr. and Kevin P. O’Brien 


Exemptions for Florida Debtors—Part Il, Ray- 

mond C. Farfante, Jr. and Kevin P. O’Brien 
D 23 

Florida’s New Law Governing Corporate Take- 
overs, Stuart D. Ames 

Florida’s Takeover Statutes: Effective in Prac- 
tice?, Thomas G. O’Brien, III. . . . N 35 

Franchise Agreements: Expanding Protections 
Against Termination and Nonrenewal, Wil- 
liam C. Owen, William C. Owen and F. 
Townsend Hawkes Ap 29 

Impact of the Government Securities Act on 
Hold-in-Custody Repurchase Agreements, 
J. B. Harris 

Last Tango with General Utilities: Transitional 
Relief Corporations Under the Tax Reform 
Act of 1986, Jerald David August . F 51 

New Life for Noncompetition Clauses, Sybil 
Meloy 

New Passive Activity Loss Regulations, Louis 
Nostro and James M. O’Connell . . O 57 

Omnibus Budget Reconciliation Act of 1987, 
Estate Freezes and Fiscal Year Elections, 
Carla M. Martin Ap 51 

Professional Practice-"C” Corporation Ver- 
sus a “Pass-Through” Entity; Hans G. 
Tanzler, III 

Tale of Two Theories: The Expanding Di- 
mensions of Mail, Wire and Securities 
Fraud Liability, Robert W. Bivins and Jef- 
fery M. Fuller 

Standing the Sth Amendment On Its Head— 
Supreme Court in Braswell Creates Fifth 
Amendment Exception for Corporate En- 
tities, Ian M. Comisky and Bernard S. 


Uniform Fraudulent Transfer Act: New and 
Improved Causes of Action for Creditors, 
Robert N. Gilbert and Diane R. Noller 


Local Governments and Hazardous Sub- 
stances: Cleanup, Cost Recovery and Dam- 
ages Under CERCLA, Kent E. Hanson and 


Ja 39 


Adam Babich 


Courts 


Family Law Divisions: An Alternative to a 
Separate Family Law Court System, Ralph 
Steinberg Jy/Ag 24 

Lawyers Are Different! Legislative Regulation 
of the Bar: A Threat to Be Recognized and 
Addressed, James E. Lehan 

Trouble with Florida’s Appellate Courts, 
George W. Hersey 


Credit 


Asset Protection Under Florida Law, Ronald 
Jy/Ag 57 

Exemptions for Florida Debtors—Part I, Ray- 
mond C. Farfante, Jr. and Kevin P. O’Brien 


Exemptions for Florida Debtors-Part II, Ray- 
mond C. Farfante, Jr. and Kevin P. O’Brien 

D 23 

Filing Proofs of Claim in Bankruptcy, Peter 
F 15 


Giving Credit Where Credit’s Due: Post- 
Judgment Credits Upon the Sale of the Mari- 
tal Residence, Ira L. Dubitsky . . Ap 61 

Known or Ascertainable Estate Creditors: The 
Pope Decision, David T. Smith and Robert 


Scutieri’s “Good Cause” Standard Rewrites 
the Law for Allowance of Probate Credi- 
tors’ Late Filed Claims, Adrienne V. 


Uniform Fraudulent Transfer Act: New and 
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tions: Erosion of the Practice of Automatic 
Court Awards, Philip J. Kantor . . Ja 49 

Equitatle Distribution in Florida: Redistrib- 
uting the Bundle of Rights and Responsibili- 
ties, Wayne J. Boyer and M. Katherine 


Florida-A State of Confusion: Applying the 
Landay Formula to Calculate Special Equi- 
ties, Melvyn B. Frumkes and Elena B. 
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Driving Under Influence 
Cop a Good Cross in Defense of D. U. Eyes, 
Joni B. Braunstein 
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Call or write for detailed brochure 
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FREE: 1-800-336-0332 


ADDICTIONOLOGIST 


MISSING 


Witnesses, Defendants, 
Debtors, Policyholders, 
Heirs. 


IMPAIRED 


DEPENDENT 
Let us locate them for you. 
You pay only for a success- 
ful search. 48 hour service. 
Our fee is $150.00 when last 
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P.O. Box 5346 2654 E. Oakland Pk. Bivd., Suite 1442 
Lake Worth, FL 33466 w= Codes & Standards eo 
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with a wide range of research, planning, P.O. Box 1702-111 1-800-669-1110 
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But, 
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‘Unsinkable’ 


Capt. Edward J. Smitb 
RMS. Titanic 


History proves 
the value of information. Current, 
accurate information. Ships can 
reach new horizons or sink in icy 
waters with such data, and that’s 
why we at CIS strive to get the 

most up-to-date information 
& in your hands. Fast! That’s 
/ our business. 
fF Count on CIS for filing, re- 
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